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UNITED STATES BANKRUPTCY COURT
DISTRICT OF DELAWARE
------------------------------------------------------x
:
In re
:
:
HALCÓN RESOURCES
:
CORPORATION, et al.,
:
:
Debtors.1
:
------------------------------------------------------x

Chapter 11
Case No. 16-11724 (___)
Joint Administration Requested

DECLARATION OF STEPHEN W. HEROD IN SUPPORT OF
THE DEBTORS’ CHAPTER 11 PETITIONS AND FIRST DAY RELIEF
I, Stephen W. Herod, pursuant to section 1746 of title 28 of the United States
Code, hereby declare that the following is true to the best of my knowledge, information, and
belief:
1.

I am the President of Halcón Resources Corporation (“Holdings”) and

each of the other debtors (collectively, the “Debtors” or “Halcón”) in the above-captioned
chapter 11 cases (the “Chapter 11 Cases”). Prior to the Debtors’ formation in 2012, I served as
Executive Vice President, Corporate Development of Petrohawk Energy Corporation from
August 2005 until BHP Billiton acquired Petrohawk in August 2011. I also served as Vice
President, Corporate Development of Petrohawk from May 2004 until August 2005 and was
employed by PHAWK, LLC from its formation in June 2003 until May 2004. I was also the
Executive Vice President—Corporate Development of 3TEC Energy Corporation from

1

The Debtors in these Chapter 11 Cases, along with the last four digits of each Debtor’s federal tax identification
number, as applicable, are: Halcón Resources Corporation (0684); Halcón Holdings, Inc. (5102); HK Resources,
LLC (9194); The 7711 Corporation (4003); Halcón Gulf States, LLC (2976); Halcón Louisiana Operating, L.P.
(9727); Halcón Field Services, LLC (0280); Halcón Energy Properties, Inc. (5292); Halcón Operating Co., Inc.
(3588); Halcón Williston I, LLC (9550); Halcón Williston II, LLC (9676); Halcón Resources Operating, Inc. (4856);
HRC Energy Louisiana, LLC (1433); HRC Energy Resources (WV), Inc. (2713); HRC Production Company
(3501); Halcón Energy Holdings, LLC (0538); HRC Energy, LLC (5010); HK Energy, LLC (8956); HK Louisiana
Operating, LLC (4549); HK Oil & Gas, LLC (0502); HK Energy Operating, LLC (8107); HRC Operating, LLC
(5129). The Debtors’ mailing address is 1000 Louisiana Street, Suite 6700, Houston, Texas 77002.
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December 1999 until its merger with Plains Exploration & Production Company in June 2003. I
have over thirty years of experience in the oil & gas industry.
2.

I submit this declaration (the “Declaration”) in support of the Debtors’

voluntary petitions for relief under chapter 11 of title 11 of the United States Code (the
“Bankruptcy Code”). To minimize the adverse effects on their businesses, the Debtors have
filed motions and pleadings on the date hereof (the “Petition Date”) seeking various types of
“first day” relief (collectively, the “First Day Motions”). The First Day Motions seek relief to
allow the Debtors to meet necessary obligations and fulfill their duties as debtors in possession.
I am familiar with the contents of each First Day Motion and believe that the relief sought in
each First Day Motion is necessary to enable the Debtors to operate in chapter 11 with minimal
disruption or loss of productivity and value, constitutes a critical element in achieving a
successful reorganization of the Debtors, and best serves the Debtors’ estates and creditors’
interests. The facts set forth in each First Day Motion are incorporated herein by reference.
3.

I am generally familiar with Halcón’s day-to-day operations, books and

records, and business and financial affairs. Except as otherwise indicated, the facts set forth in
this Declaration are based upon my personal knowledge, my review of relevant documents, my
discussions with other members of Halcón’s senior management, other professionals,
information provided to me by employees working under my supervision, or my opinion based
upon experience, knowledge and information concerning Halcón’s operations. If called upon to
testify, I would testify competently to the facts set forth in this Declaration. I am authorized to
submit this Declaration on behalf of the Debtors.
4.

This Declaration has been organized into four sections. The first provides

background information on the Debtors’ businesses and operations. The second offers detailed

2
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information on the Debtors’ capital structure. The third describes the events leading to the filing
of these Chapter 11 Cases and the Debtors’ prepetition restructuring efforts, including the
circumstances leading to the execution of the Restructuring Support Agreement (as herein
defined) and solicitation of votes on the Debtors’ prepackaged plan of reorganization. The
fourth section summarizes the relief requested in, and the legal and factual basis supporting, the
First Day Motions.
Preliminary Statement
5.

The Debtors are pleased to be before the Court with a prepackaged chapter

11 plan of reorganization (the “Plan”) that has received overwhelming support and acceptance
from each class of voting creditors and interest holders, and will enable the Debtors to leave their
business intact and substantially de-levered, providing for the reduction of approximately $1.8
billion of the Debtors’ existing net debt and approximately $200 million of the Debtors’ annual
cash interest expense upon the completion of the restructuring. As set forth in further detail in
the Declaration of Jane Sullivan on Behalf of Epiq Bankruptcy Solutions, LLC, Regarding
Service of Solicitation Packages and Tabulation of Ballots Cast on Joint Prepackaged Plan of
Reorganization of Halcón Resources Corporation, et al. Under Chapter 11 of the Bankruptcy
Code, filed contemporaneously herewith (the “Voting Declaration”), upon the conclusion of a
thirty day prepetition solicitation, the Debtors have received acceptances on the Plan from more
than 95% in number and not less than 99% in aggregate amount of claims and interests from
each impaired class that voted on the Plan. These acceptances further represent more than 85%
of the total outstanding aggregate amount of each impaired voting class under the Plan.
6.

As discussed in further detail below, through extensive negotiations over

the past several months, the Debtors built consensus around the terms of a comprehensive

3
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financial restructuring, which culminated in the Debtors entering into a Restructuring Support
Agreement, dated June 9, 2016 (together with all exhibits and attachments thereto, and as
amended, supplemented or modified from time to time, the “Restructuring Support
Agreement”), with holders of (i) approximately 83% of the outstanding principal amount of the
Debtors’ Third Lien Notes (as herein defined) (the “Consenting Third Lien Noteholders”),
(ii) approximately 61% of the outstanding principal amount of the Debtors’ Unsecured Notes (as
herein defined) (the “Consenting Unsecured Noteholders”), (iii) 100% of the outstanding
principal amount of the Debtors’ senior unsecured convertible note (the “Convertible
Noteholder”), and (iv) approximately 63% of the Debtors’ Preferred Stock (as herein defined)
(the “Consenting Preferred Holders” and, together with the Consenting Third Lien
Noteholders, the Consenting Unsecured Noteholders, the Convertible Noteholder, the
“Consenting Creditors”). A copy of the Restructuring Support Agreement is annexed hereto
as Exhibit A.
7.

In addition to the support of the Consenting Creditors and each class of

impaired voting claims and interests under the Plan, the Debtors are also commencing these
Chapter 11 Cases with the support of holders of over 51% of the outstanding principal amount of
the Debtors’ Second Lien Notes (as herein defined), which will be reinstated under the Plan, and
a commitment from the lenders under their senior revolving credit agreement to provide debtorin-possession financing that will convert to an exit credit facility upon emergence from chapter
11. The public reaction to the terms of the Debtors’ proposed restructuring has also been
tremendously positive. Since the announcement of the Debtors’ proposed comprehensive

4
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balance sheet restructuring on May 10, 2016, the Debtors’ 8.625% Second Lien Notes (as herein
defined) have traded up over 22%, from 79 to 96.5 cents on the dollar as of July 19, 2016.2
8.

Pursuant to the Plan, as contemplated by the Restructuring Support

Agreement, the Debtors are proposing a restructuring, with the support of each of the voting
classes of claims and interests and certain other interested parties, that, among other things,
provides the following:

2



An agreement with the Debtors’ first lien Revolving Credit Agreement (as
herein defined) lenders to provide financing during the Chapter 11 Cases
in the form of a $600 million debtor-in-possession financing facility that
will convert to an exit credit facility upon emergence from chapter 11;



Reinstatement of the Debtors’ Second Lien Notes;



Conversion of the Debtors’ Third Lien Notes into a pro rata share of
approximately 76.5% of the equity in Reorganized Holdings (as defined in
the Plan), together with a cash payment of approximately $33.8 million;



Conversion of the Debtors’ Unsecured Notes into a pro rata share of
approximately 15.5% of the equity in Reorganized Holdings, warrants to
purchase an additional 4.0% of the new equity in Reorganized Holdings,
and approximately $37.6 million in cash;



Conversion of the Debtors’ Convertible Note (as herein defined) into
approximately 4.0% of the equity in Reorganized Holdings, warrants to
purchase an additional 1.0% of the new equity in Reorganized Holdings,
and $15.0 million in cash;



Payment in full, in the ordinary course, of the Debtors’ trade and other
general unsecured creditors;



Full and final satisfaction of the Debtors’ Preferred Stock for $11.1
million in cash to be distributed pro rata to the holders of such interests;
and



Full and final satisfaction of the Debtors’ existing common equity for
approximately 4.0% of the equity in Reorganized Holdings to be
distributed pro rata to the holders of such interests.

Information as reported by Bloomberg News as of July 21, 2016.

5
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As set forth in further detail below, the prices of crude oil and natural gas

declined dramatically starting in mid-year 2014, having reached multiyear lows in the first
quarter of 2016. Nearly one hundred North American exploration and production companies
have filed for bankruptcy protection in the last 18 months, with more than forty producers having
filed for bankruptcy protection so far in 2016. Despite the Debtors’ best efforts to actively
manage their capital structure to restructure and reduce their interest expense and debt
obligations, the significant and sustained drop in oil prices has caused uncertainty regarding the
viability of the Debtors’ current leveraged capital structure in the long term. As a result of this
decline in oil prices, the Debtors determined that their enterprise could no longer bear the weight
of their current capital structure and began to explore potential transactions that would allow the
Debtors to deleverage their balance sheet and allow for continued growth and long-term success.
Accordingly, the Debtors engaged in substantial negotiations with the Consenting Creditors that
led to the parties entering into the Restructuring Support Agreement, negotiation and solicitation
on the terms of a plan and disclosure statement and, ultimately, the filing of the Chapter 11 Cases
and presentation of the Plan before the Court.
10.

Thanks, in large part, to these negotiations and the contributions of the

Consenting Creditors, the Debtors are before the Court with the Plan, which, in addition to being
overwhelmingly accepted by all voting classes of creditors and interest holders, also provides
recoveries, in the form of cash, new equity and warrants, to junior creditors and interest holders,
including to the holders of the Debtors’ Unsecured Notes, Convertible Note, and existing
preferred and common stock, that would not otherwise be available absent the overwhelming
support of the Consenting Creditors and the Debtors’ other key creditor constituencies. After

6
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extensive efforts on the part of the Debtors and their stakeholders, the Debtors believe that the
Plan (and its related transactions) represents the best outcome available in the Chapter 11 Cases.
The Debtors’ Business
11.

The Debtors are an independent energy company focused on the

acquisition, production, exploration and development of onshore liquids-rich oil and natural gas
assets in the United States. The Debtors’ oil and natural gas assets consist of producing
properties and undeveloped acreage positions in unconventional3 liquids-rich basins and fields
primarily located in the Bakken and Three Forks formations in North Dakota and the Eagle Ford
Formation in East Texas. The Debtors also own oil and gas properties in Ohio and Pennsylvania,
as well as additional oil and natural gas proper ties with varying working interests located in the
Austin Chalk Trend in East Texas.
12.

As of the date hereof, the Debtors have leasehold working interests in

approximately 1,500 producing oil and gas wells, own interests in approximately 465,000 net
acres (excluding acreage held by a majority-owned subsidiary, HK TMS, LLC, a non-Debtor
entity), and employ approximately 254 employees. The Debtors maintain operational control
over approximately 95% of their estimated proved reserves.

3

Unconventional resources are trapped in reservoirs with low permeability and little to no ability for oil or natural
gas to flow through the rock and into a wellbore. In order to produce from unconventional reservoirs, parties
employ horizontal drilling and a stimulation technique such as hydraulic fracturing to create cracks in the
underground rock that allow the oil or natural gas to flow.

7
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(1)

Total Proved Reserves:
% Proved Developed:

Bakken/Three Forks
~120,000 Net Acres
122.0 MMBoe Proved
(1)

Reserves

146.8 MMBoe

56%

% Liquids:

91%

% Operated:

95%

(1)

Other
3.2 MMBoe Proved Reserves

(1)

(1)

El Halcón
~88,000 Net Acres

Total Proved PV10:

$1,111 MM

1Q16 Net Daily Production:

39,527 Boe/d

21.6 MMBoe Proved
(1)
Reserves

Proved reserves and PV10 as of 12.31.15 as estimated by the Debtor’s independent reserve engineers using unweighted average first-day-ofthe-month commodity prices for the year ended 12.31.15 and in accordance with SEC rules relating to reporting of reserves. SEC prices of
$50.28/bbl for oil and $2.59/MMBTU for gas.

13.

In addition, the Debtors, through their majority-owned subsidiary, HK

TMS, LLC (“HK TMS”), hold working interests in approximately 103,000 net acres for the
Tuscaloosa Marine Shale, which is located primarily in Southwest Mississippi and the Louisiana
Florida Parishes. The Debtors also own a general partner interest in SBE Partners LP (“SBE
Partners”), which they acquired as part of the Debtors’ acquisition of GeoResources, Inc. in
2012. The partnership holds direct working interest in oil and natural gas properties. HK TMS
and SBE Partners are unrestricted subsidiaries under the Debtors’ Revolving Credit Facility (as
defined herein) and the indentures governing the Debtors’ Second Lien Notes, Third Lien Notes,
and Unsecured Notes, and, therefore, are not guarantors of such obligations. HK TMS and SBE
Partners are not Debtors in the Chapter 11 Cases.
14.

For the fiscal year ended December 31, 2015, the Debtors’ total operating

revenues were approximately $550.3 million, representing a 52% decrease in operating revenues
8
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year over year, which decline was driven primarily by the decline in the prices of crude oil and
natural gas in late 2014 and 2015.
Capital Structure and Prepetition Indebtedness
A.

The Debtors’ Organizational Structure
15.

The Debtors consist of entities organized in Delaware, Oklahoma, Texas,

and Colorado. All of the Debtor Affiliates are direct or indirect subsidiaries of Holdings, and,
together, constitute the issuers and guarantors of all of the Debtors’ debt. A chart illustrating the
Debtors’ organizational structure, as of the date hereof, is annexed hereto as Exhibit B. The
following description is for informational purposes only and is qualified in its entirety by
reference to the documents setting forth the specific terms of such obligations and their
respective related agreements.
B.

Directors and Officers
16.

The following table sets forth the names of the members of Holdings’

current board of directors:
Name

Director Since

Floyd C. Wilson ........................ Feb. 2012
Tucker S. Bridwell ....................
John W. Brown .........................
James W. Christmas ..................
Thomas R. Fuller ......................
Kevin E. Godwin ......................
Paul P. Huffard IV ....................
David B. Miller. ........................
Daniel A. Rioux ........................
Michael A. Vlasic .....................
Mark A. Welsh IV .....................

Feb. 2012
Mar. 2016
Feb. 2012
Feb. 2012
Dec. 2012
Mar. 2016
Feb. 2012
Feb. 2012
Aug. 2012
Feb. 2012

9
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Chairman of the Board and
Chief Executive Officer
Director
Director
Lead Director
Director
Director
Director
Director
Director
Director
Director
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Holdings’ current senior management team is comprised of the following

individuals:
Name

Position

Floyd C. Wilson ......................
Chairman of the Board and Chief Executive Officer
Stephen W. Herod ...................
President
Mark J. Mize ...........................
Executive Vice President, Chief Financial Officer and Treasurer
David S. Elkouri ......................Executive Vice President, Corporate Strategy and Chief Legal
Officer
Quentin R. Hicks .....................
Senior Vice President, Finance and Investor Relations
Leah R. Kasparek ....................
Senior Vice President, Human Resources
Tina S. Obut ............................
Senior Vice President, Corporate Reserves
Joseph S. Rinando, III .............Senior Vice President, Chief Accounting Officer and Controller
Jon C. Wright ..........................
Senior Vice President, Operations
Regulation of the Debtors’ Business

C.

18.

The Debtors’ operations are conducted in the United States and are subject

to the local, state, federal and, in some instances, tribal laws, regulations, and treaties in the
jurisdictions in which they operate. The laws, regulations, and treaties that impact the Debtors’
operations include those relating to the operation of drilling units, environmental protection, and
health and safety, and restrictions on oil and natural gas exploration and development.
The Debtors’ Capital Structure

D.
i.

Equity Ownership
19.

Holdings is a public company and files annual reports with, and furnishes

other information to, the SEC. The common stock of Holdings is currently traded on the New
York Stock Exchange (the “NYSE”) under the symbol “HK.” However, as a result of the
commencement of the Chapter 11 Cases, Holdings may receive a notice from the NYSE
informing it that Holdings’ common stock will be de-listed from the exchange. If Holdings
receives such a notice, it is anticipated that Holdings’ common stock will nevertheless be eligible
to be traded as over the counter securities on the OTC Bulletin Board. As of July 22, 2016,

10
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1,340,000,000 shares of the Debtors’ $0.0001 par value common stock had been authorized with
122,639,612 shares of common stock issued and outstanding.
ii.

Prepetition Indebtedness
20.

As of the date hereof, the Debtors have outstanding funded debt

obligations in the aggregate amount of approximately $3.22 billion, which amount consists of (i)
approximately $450.0 million in secured borrowings under the Debtors’ Revolving Credit
Facility, (ii) approximately $812.8 million in principal amount of Second Lien Notes, (iii)
approximately $1.02 billion in principal amount of Third Lien Notes, (iv) approximately $649.9
million in principal amount of Unsecured Notes, and (v) approximately $289.7 million in
principal amount under the Convertible Note. Additionally, the Debtors have Preferred Stock
outstanding as of the date hereof with an aggregate liquidation preference of approximately
$222.5 million.
(a)

The Revolving Credit Facility

21.

Holdings, as borrower, and each of the other Debtors, as guarantors, are

parties to that certain Senior Revolving Credit Agreement, dated as of February 8, 2012, with the
lenders and issuing banks party thereto from time to time (the “Revolving Credit Agreement
Lenders”), JPMorgan Chase Bank, N.A., as administrative agent (the “Revolving Credit
Agreement Agent”), and certain other parties thereto (as amended, modified, or supplemented
from time to time, the “Revolving Credit Agreement” or “Revolving Credit Facility”). The
Revolving Credit Agreement provides for a $1.5 billion revolving credit facility with a current
borrowing base of $700.0 million. The Revolving Credit Agreement matures on August 1, 2019.
22.

The borrowing base under the Revolving Credit Agreement is

redetermined semi-annually, with the applicable Revolving Credit Facility Lenders and Holdings

11
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each having the right to one interim unscheduled redetermination between any two consecutive
semi-annual redeterminations. The borrowing base takes into account the estimated value of the
Debtors’ oil and natural gas reserves, total indebtedness, and other relevant factors consistent
with customary oil and natural gas lending criteria. Advances under the Revolving Credit
Agreement are secured by liens on substantially all of the Debtors’ properties and assets.
23.

On March 17, 2016, the Debtors entered into that certain Thirteenth

Amendment to the Senior Revolving Credit Agreement (the “Thirteenth Amendment”), which,
among other things, reduced the borrowing base to $700.0 million and scheduled the Debtors’
next borrowing base redetermination for September 1, 2016. Additionally, the Thirteenth
Amendment provides for amounts under the Revolving Credit Agreement to bear interest at
specified margins over the base rate of 1.50% to 2.50% for ABR-based loans or at specified
margins over LIBOR of 2.50% to 3.50% for Eurodollar-based loans, in each case, based on
utilization of the facility. As of the date hereof, the aggregate principal amount outstanding
under the Revolving Credit Agreement is approximately $450.0 million, including undrawn
letters of credit, plus any applicable interest, fees, and other amounts.
24.

On May 26, 2016, the Debtors entered into that certain Waiver to its

Senior Revolving Credit Agreement (the “May 26 Waiver Agreement”), which, among other
things, temporarily limited the borrowings under their Revolving Credit Facility in connection
with the Debtors’ proposed Plan. Pursuant to the May 26 Waiver Agreement, the Debtors agreed
that, until the termination date (discussed below), they would not request, nor would they be
permitted to request, a borrowing which would result in the aggregate exposure on the Revolving
Credit Agreement to exceed $450.0 million. The termination date under the May 26 Waiver

12
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Agreement was the earlier of (i) 60 days from the effective date of the May 26 Waiver
Agreement, or (ii) the termination or expiration of the Restructuring Support Agreement.
25.

On July 21, 2016, the Debtors entered into that certain Consent and

Waiver to the Senior Revolving Credit Agreement and Intercreditor Agreement (the “July 21
Consent and Waiver Agreement”), in which, among other things, the Revolving Credit
Agreement Agent and certain of the Revolving Credit Agreement Lenders waived any Default or
Event of Default (each such term as defined in the Revolving Credit Agreement), if any, as
applicable, resulting from the payment of the Designated Interest Prepayments (as defined in the
July 21 Consent and Waiver Agreement), the failure to make the Missed Interest Payments (as
defined in the July 21 Consent and Waiver Agreement), the Second Lien Modifications (as
defined in the July 21 Consent and Waiver Agreement), the Debtors’ entry into and performance
under the Restructuring Support Agreement and the solicitation of the Plan.
26.

As set forth in further detail below, the Debtors utilize derivative contracts

to economically hedge their exposure to price fluctuations and reduce the variability in the
Debtors’ cash flows associated with anticipated sales of future oil and natural gas production. As
of July 22, 2016, the aggregate mark-to-market value of all derivative assets and liabilities
related to their prepetition Swap Agreements (as herein defined), calculated using standard
industry valuation processes, was a net asset of approximately $152 million (subject to daily
fluctuations). The Debtors did not post collateral specific to any of their prepetition Swap
Agreements as they are secured under the Revolving Credit Agreement.
27.

The Debtors’ obligations under the Revolving Credit Agreement are

secured pursuant to that certain Guarantee and Collateral Agreement, dated as of February 8,
2012 (as amended, supplemented, amended and restated or otherwise modified from time to

13
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time, the “Guarantee and Collateral Agreement”) and those certain mortgages and deeds of
trust executed prior to the date hereof (in each case, as amended, supplemented, amended and
restated or otherwise modified from time to time, collectively, the “Mortgages”). Pursuant to
the Guarantee and Collateral Agreement, each of the Debtors granted a first-priority lien on
substantially all of their property, including all accounts, chattel paper, commercial tort claims,
deposit accounts (other than payroll, withholding tax and other fiduciary deposit accounts),
documents, general intangibles (including, without limitation, rights in and under any swap
agreements), goods (including all inventory and equipment), pledged securities, and proceeds of
any collateral (the “Personal Property Collateral”), and pursuant to the Mortgages, the Debtors
granted a first-priority lien on oil and gas properties constituting at least 90% of the value of the
oil and gas properties evaluated in the most recently delivered reserve report (the “Real
Property Collateral”, and together with the Personal Property Collateral, the “Prepetition
Collateral”), in each case, in favor of the Revolving Credit Agreement Agent and, for the benefit
of the Revolving Credit Agreement Lenders and certain other secured parties.
(b)

The Second Lien Notes

28.

On May 1, 2015, Holdings issued, in a private placement, $700.0 million

in aggregate principal amount of 8.625% Senior Secured Notes due 2020 (the “8.625% Second
Lien Notes”) pursuant to that certain indenture with each of the other Debtors as named
guarantors therein, and U.S. Bank National Association (the “Second Lien Note Trustee”), as
trustee (as amended, modified, or supplemented from time to time, the “8.625% Second Lien
Note Indenture”). The proceeds of the offering of 8.625% Second Lien Notes were used to
repay a majority of the then outstanding borrowings under the Debtors’ Revolving Credit
Agreement. In the fourth quarter of 2015, pursuant to a separate private placement, Holdings

14
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issued $112.8 million in aggregate principal amount of 12.0% Senior Secured Notes due 2022
(the “12.0% Second Lien Notes” and together with the 8.625% Second Lien Notes, the “Second
Lien Notes” and the holders of Second Lien Notes, the “Second Lien Noteholders”) to certain
Second Lien Noteholders in exchange for approximately $289.6 million principal amount of
Unsecured Notes. The 12.0% Second Lien Notes were issued pursuant to that certain indenture
dated December 21, 2015, with each of the other Debtors as named guarantors therein, and U.S.
Bank National Association, as trustee (as amended, modified, or supplemented from time to
time, the “12.0% Second Lien Note Indenture” and together with the 8.625% Second Lien
Note Indenture, the “Second Lien Note Indentures”).
29.

Pursuant to that certain Second Lien Security Agreement, dated as of May

1, 2015 (as amended, modified, or supplemented from time to time, including, without
limitation, pursuant to that certain First Amendment to Second Lien Security Agreement, dated
as of December 21, 2015, the “Second Lien Security Agreement”), the Second Lien Notes are
secured by second-priority liens on the Prepetition Collateral. Pursuant to the terms of that
certain Intercreditor Agreement, dated as of May 1, 2015, between the Revolving Credit
Agreement Agent, the Second Lien Note Trustee and the Third Lien Note Trustee (as defined
herein) (as amended, modified, or supplemented from time to time, including, without limitation,
pursuant to those certain Priority Confirmation Joinders dated as of September 10, 2015 and
December 21, 2015, the “Intercreditor Agreement”), the security interest in those assets that
secure the Second Lien Notes, the Third Lien Notes and the guarantees are contractually
subordinated to liens that secure the Revolving Credit Agreement and certain other permitted
indebtedness. The Second Lien Notes are jointly and severally and fully and unconditionally
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guaranteed on a senior basis by all of the Debtors’ wholly owned subsidiaries, except HK TMS
and SBE Partners.
30.

As described in further detail below, in connection with their prepetition

negotiations with certain of the Second Lien Noteholders, the Debtors have agreed, subject to the
occurrence of the Effective Date of the Plan, to commence a solicitation for consents to a
proposed amendment to certain provisions of the Second Lien Note Indentures on or reasonably
following the Effective Date (the “Proposed Second Lien Amendment”). If agreed to by the
requisite holders of Second Lien Notes, the Proposed Second Lien Amendment would, among
other things, tighten certain covenants and restrictions under the Second Lien Indentures with
respect to the Debtors’ ability to incur additional indebtedness, grant new liens and make
payments on account of junior indebtedness. In exchange for agreeing to the support the Plan,
the Debtors have agreed to pay to those holders of Second Lien Notes that agree to the Proposed
Second Lien Amendment and are either parties to the Second Lien Support Agreement (as herein
defined) or do not object to or otherwise take any action in contravention to the Plan a consent
fee equal to 1.25% of the aggregate principal amount of such holder’s outstanding Second Lien
Notes subject to the occurrence of the Effective Date of the Plan and, with respect to the 8.625%
Second Lien Notes, the effectiveness of the Second Lien Amendment (the “Consent Fee”).
31.

As of the date hereof, the aggregate principal amount outstanding under

the Second Lien Notes is approximately $812.8 million, plus any applicable interest, fees, and
other amounts.
(c)

The Third Lien Notes

32.

On September 10, 2015, Holdings issued approximately $1.02 billion in

aggregate principal amount of 13.0% Third Lien Senior Secured Notes due 2022 (the “Third
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Lien Notes” and the holders of Third Lien Notes, the “Third Lien Noteholders”) to certain
Unsecured Noteholders in exchange for approximately $1.57 billion principal amount of
Unsecured Notes. The Third Lien Notes were issued pursuant to that certain indenture with each
of the other Debtors as named guarantors therein, and U.S. Bank National Association (together
with any successor trustee, the “Third Lien Note Trustee”), as trustee (as amended, modified,
or supplemented from time to time, the “Third Lien Note Indenture”). Pursuant to that certain
Instrument of Resignation, Appointment and Acceptance, dated as of July 26, 2016, U.S. Bank
National Association resigned as Third Lien Note Trustee and Wilmington Savings Fund Society
was appointed as successor trustee for the Third Lien Notes.
33.

The Third Lien Notes mature on February 15, 2022. Pursuant to that

certain Third Lien Security Agreement, dated as of September 10, 2015 (the “Third Lien
Security Agreement”), the Third Lien Notes are secured by third-priority liens on the
Prepetition Collateral. Under the terms of the Intercreditor Agreement, the security interest in
those assets that secure the Third Lien Notes and the guarantees are contractually subordinated to
liens that secure the Revolving Credit Agreement, the Second Lien Notes and certain other
permitted indebtedness. Consequently, the Third Lien Notes and the guarantees are effectively
subordinated to the Revolving Credit Agreement, the Second Lien Notes and such other
indebtedness to the extent of the value of such assets. The Third Lien Notes are jointly and
severally and fully and unconditionally guaranteed on a senior basis by all of the Debtors’
wholly owned subsidiaries, except HK TMS and SBE Partners.
34.

As of the date hereof, the aggregate principal amount outstanding under

the Third Lien Notes is approximately $1.02 billion, plus any applicable interest, fees, and other
amounts.
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The Unsecured Notes

The 9.25% Senior Unsecured Notes
35.

On August 13, 2013, Holdings issued approximately $400.0 million in

aggregate principal amount of 9.25% Senior Unsecured Notes due 2022 (the “9.25% Senior
Unsecured Notes”), pursuant to that certain indenture with each of the other Debtors as named
guarantors therein, and U.S. Bank National Association (together with any successor trustee, the
“9.25% Senior Unsecured Note Trustee”), as trustee (as amended, modified, or supplemented
from time to time, the “9.25% Senior Unsecured Note Indenture”).
36.

The 9.25% Senior Unsecured Notes bear interest at a rate of 9.25% per

annum with interest payable semiannually on February 15 and August 15. The 9.25% Senior
Unsecured Notes are senior unsecured obligations of the Debtors and are effectively subordinate
to all of the Debtors’ secured debt, including secured debt under the Revolving Credit
Agreement, the Second Lien Notes and the Third Lien Notes, and rank equally in right of
payment with all of the Debtors’ other senior indebtedness. The 9.25% Senior Unsecured Notes
are jointly and severally and fully and unconditionally guaranteed on a senior unsecured basis by
all of the Debtors’ wholly owned subsidiaries, except HK TMS and SBE Partners.
37.

As of the date hereof, the aggregate principal amount outstanding under

the 9.25% Senior Unsecured Notes is approximately $37.2 million, plus any applicable interest,
fees, and other amounts.
The 8.875% Senior Unsecured Notes
38.

On November 6, 2012, Holdings issued approximately $750.0 million in

aggregate principal amount of 8.875% Senior Unsecured Notes due 2021 (the “8.875% Senior
Unsecured Notes”), pursuant to that certain indenture with each of the other Debtors as named
guarantors therein, and U.S. Bank National Association (together with any successor trustee, the
18
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“8.875% Senior Unsecured Note Trustee”), as trustee (as amended, modified, or supplemented
from time to time, the “8.875% Senior Unsecured Note Indenture”). On January 14, 2013, the
Debtors issued an additional $600.0 million aggregate principal amount of 8.875% Senior
Unsecured Notes, which are treated as a single series with, and are subject to substantially
identical terms as, the 8.875% Senior Unsecured Notes issued previously.
39.

The 8.875% Senior Unsecured Notes bear interest at a rate of 8.875% per

annum with interest payable semiannually on May 15 and November 15. The 8.875% Senior
Unsecured Notes are senior unsecured obligations of the Debtors and are effectively subordinate
to all of the Debtors’ secured debt, including secured debt under the Revolving Credit
Agreement, the Second Lien Notes and the Third Lien Notes, and rank equally in right of
payment with all of the Debtors’ other senior indebtedness. The 8.875% Senior Unsecured
Notes are jointly and severally and fully and unconditionally guaranteed on a senior unsecured
basis by all of the Debtors’ wholly owned subsidiaries, except HK TMS and SBE Partners.
40.

As of the date hereof, the aggregate principal amount outstanding under

the 8.875% Senior Unsecured Notes is approximately $297.2 million, plus any applicable
interest, fees, and other amounts.
The 9.75% Senior Unsecured Notes
41.

On July 16, 2012, Holdings issued approximately $750.0 million in

aggregate principal amount of 9.75% Senior Unsecured Notes due 2020 (the “9.75% Senior
Unsecured Notes” and together with the 9.25% Senior Unsecured Notes and 8.875% Senior
Unsecured Notes, the “Unsecured Notes” and the holders of Unsecured Notes, the “Unsecured
Noteholders”), pursuant to that certain indenture with each of the other Debtors as named
guarantors therein, and U.S. Bank National Association (together with any successor trustee, the
“9.75% Senior Unsecured Note Trustee” and, together with the 9.25% Senior Unsecured Note
19
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Trustee and the 8.875% Senior Unsecured Note Trustee, the “Unsecured Note Trustee”), as
trustee (as amended, modified, or supplemented from time to time, the “9.75% Senior
Unsecured Note Indenture” and together with the 9.25% Senior Unsecured Note Indenture and
8.875% Senior Unsecured Note Indenture, the “Unsecured Note Indentures”). On January 14,
2013, the Debtors issued an additional $400.0 million aggregate principal amount of 9.75%
Senior Unsecured Notes, which are treated as a single series with, and are subject to substantially
identical terms as, the 9.75% Senior Unsecured Notes issued previously.
42.

The 9.75% Senior Unsecured Notes bear interest at a rate of 9.75% per

annum with interest payable semiannually on January 15 and July 15. The 9.75% Senior
Unsecured Notes are senior unsecured obligations of the Debtors and are effectively subordinate
to all of the Debtors’ secured debt, including secured debt under the Revolving Credit
Agreement, the Second Lien Notes and the Third Lien Notes, and rank equally in right of
payment with all of the Debtors’ other senior indebtedness. The 9.75% Senior Unsecured Notes
are jointly and severally and fully and unconditionally guaranteed on a senior unsecured basis by
all of the Debtors’ wholly owned subsidiaries, except HK TMS and SBE Partners. Pursuant to
that certain Instrument of Resignation, Appointment and Acceptance, dated as of July 20, 2016,
U.S. Bank National Association resigned as Unsecured Note Trustee and Delaware Trust
Company was appointed as successor trustee for the Unsecured Notes.
43.

As of the date hereof, the aggregate principal amount outstanding under

the 9.75% Senior Unsecured Notes is approximately $315.5 million, plus any applicable interest,
fees, and other amounts.
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(e)

The Convertible Note

44.

On February 8, 2012, Holdings issued to HALRES LLC (formerly Halcón

Resources LLC) $275.0 million in principal amount of an 8.0% senior unsecured convertible
note due 2017 (the “Convertible Note”) pursuant to that certain Securities Purchase Agreement,
effective December 21, 2011, by and between HALRES LLC and Halcón Resources Corporation
(formerly RAM Energy Resources, Inc.) (as amended, modified or otherwise supplemented from
time to time prior to the date hereof, the “Convertible Note Purchase Agreement”). The
Convertible Note bears interest at a rate of 8.0% per annum, payable quarterly on March 31,
June 30, September 30 and December 31 of each year. On March 9, 2015, Holdings amended
and restated the Convertible Note to, among other things, extend the maturity from 2017 to 2020.
45.

As of the date hereof, the aggregate principal amount outstanding under

the Convertible Note is approximately $289.7 million, plus any applicable interest, fees, and
other amounts.
(f)

The Series A Convertible Perpetual Preferred Stock

46.

On June 18, 2013, the Debtors completed an offering of 345,000 shares of

5.75% Series A Convertible Perpetual Preferred Stock (the “Preferred Stock” and the holders of
Preferred Stock, the “Preferred Holders”) at a public offering price of $1,000 per share (the
“Liquidation Preference”). The Debtors used the net proceeds to repay a portion of the then
outstanding borrowings under their Revolving Credit Agreement.
47.

Pursuant to that certain Certificate of Designations, Preferences, Rights

and Limitations of 5.75% Series A Convertible Perpetual Preferred Stock of Holdings, dated as
of June 17, 2013 (the “Preferred Stock Certificate of Designation”), holders of Preferred Stock
are entitled to receive, when, as and if declared by Holdings’ board of directors, cumulative
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dividends at the rate of 5.75% per annum (the “Dividend Rate”) on the Liquidation Preference
per share of the Preferred Stock, payable quarterly in arrears on each dividend payment date.
Dividends may be paid in cash or, where freely transferable by any non-affiliate recipient
thereof, in common stock of Holdings, or a combination thereof, and are payable on March 1,
June 1, September 1 and December 1 of each year. During the year ended December 31, 2015,
Holdings incurred cumulative, declared dividends of $18.0 million by paying $8.2 million in
cash and issuing approximately 1.4 million shares of common stock. As of December 31, 2015,
cumulative, undeclared dividends on the Preferred Stock amounted to approximately $1.2
million. As of June 30, 2016, 222,454 shares of Preferred Stock were issued and outstanding.
Key Events Leading to Chapter 11
A.

Collapse in Commodity Prices
48.

As a result of decisions of members of the Organization of the Petroleum

Exporting Countries’ (OPEC) not to curtail supply, growth of unconventional production in the
United States, and weakening demand in emerging markets, the prices of crude oil and natural
gas have declined dramatically since mid-year 2014. Crude oil and natural gas spot prices
recently reached multi-year lows of approximately $26 per Bbl4 and $1.50 per MMBtu,5
respectively, in early 2016. This represents a decline in oil prices in excess of 75% from the
peak of over $105 per Bbl in mid-year 2014. In addition, the Debtors have hedged only a portion
of their anticipated oil and gas production beyond 2016, which will result in materially lower

4

“Bbl” refers to one stock tank barrel, or 42 U.S. gallons liquid volume, used herein to reference to crude oil or
other liquid hydrocarbons.
5

“MMBtu” refers to one million BTU or British thermal units, which is the heat required to raise the temperature of
a one-pound mass of water from 58.5 to 59.5 degrees Fahrenheit.

22
WEIL:\95640687\23\51351.0003

Case 16-11724

Doc 2

Filed 07/27/16

Page 23 of 262

revenues and cash flows from operations in 2017 and beyond if commodity prices remain at
current levels.
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Primarily as a result of the decline in oil prices, Holdings’ revenue in 2015

declined to approximately $550.3 million, representing a 52% drop from revenue of
approximately $1.15 billion in 2014.
50.

Despite efforts to undertake transactions to reduce long-term debt and

reduce spending that are discussed below, the Debtors determined that, with their current capital
structure, they are unable to withstand the ongoing and precipitous decline in oil and gas prices
and the corresponding decline in the Debtors’ revenues and cash flows. Based on current market
conditions, the Debtors believe that a reduction in their long-term debt and cash interest
obligations is needed to improve their financial position and flexibility.
B.

2015 Restructuring Transactions
51.

Prior to the Petition Date, the Debtors took a proactive approach to the

market challenges facing the oil and gas industry. In response to deteriorating commodity prices,
the Debtors, among other things, reduced their spending and completed a series of transactions in
2015 (described in more detail below) that resulted in the reduction of their long-term debt by
approximately $1.0 billion and reduced their annual interest burden by approximately
$53.5 million. The Debtors also extended the maturity date and amended other provisions of
23
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certain of their debt agreements to provide more flexibility. Specifically, during 2015, the
Debtors, among other things, consummated the following transactions to reduce their spending
reduce their indebtedness, extend debt maturities, and provide more financial flexibility:


Issuance and Exchange of Second Lien Notes for Unsecured Notes – As
set forth above, on May 1, 2015, the Debtors completed the issuance of
$700.0 million in aggregate principal amount of Second Lien Notes in a
private offering to repay a majority of the then outstanding borrowings
under the Debtors’ Revolving Credit Agreement. In addition, in
December 2015, the Debtors issued approximately $112.8 million in
aggregate principal amount of Second Lien Notes in exchange for
approximately $289.6 million principal amount of Unsecured Notes.



Amendments to the Revolving Credit Agreement – During 2015, the
Debtors agreed to several amendments to the Revolving Credit
Agreement, which, among other things, permitted the Debtors to incur the
debt under their Second Lien Note Indentures and Third Lien Note
Indentures and to grant the liens in connection therewith, provided the
Debtors’ additional flexibility with respect to exchanges and repurchases
of Unsecured Notes, and set or reaffirmed the borrowing base under the
Revolving Credit Agreement.



Repurchase of Unsecured Notes – During the fourth quarter of 2015, the
Debtors repurchased approximately $44.5 million principal amount of
Unsecured Notes, consisting of $6.2 million principal amount of 9.75%
Senior Unsecured Notes, $28.0 million principal amount of 8.875% Senior
Unsecured Notes, and $10.3 million principal amount of 9.25% Senior
Unsecured Notes. The net cash used to make these repurchases was
approximately $14.8 million. During the first quarter of 2016, the Debtors
repurchased approximately $91.8 million principal amount of their
Unsecured Notes, consisting of $24.5 million principal amount of 9.75%
Senior Unsecured Notes, $51.8 million principal amount of 8.875% Senior
Unsecured Notes, and $15.5 million principal amount of 9.25% Senior
Unsecured Notes for cash at prevailing market prices at the time of the
transactions. The net cash used to make these repurchases was
approximately $9.7 million. In aggregate, the Debtors reduced net debt by
$111.8 million.



Unsecured Notes Exchanged for Third Lien Notes – As set forth above, in
September 2015, the Debtors issued approximately $1.02 billion in
aggregate principal amount of Third Lien Notes in exchange for
approximately $1.57 billion principal amount of Unsecured Notes in
privately negotiated transactions with certain holders of the Debtors’
outstanding Unsecured Notes.
The exchange reduced debt by
approximately $550 million.
24
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Amendments to Convertible Note – On March 9, 2015, Holdings entered
into an amendment to the Convertible Note which, among other things,
extended the maturity date of the Convertible Note by three years, from
February 8, 2017 to February 8, 2020. The Convertible Note originally
provided for prepayment without premium or penalty at any time after
February 8, 2014, at which time it also became convertible into shares of
Holdings’ common stock at a conversion price of $22.50 per share.
Pursuant to the amendment, these dates were extended and the conversion
price was adjusted, such that at any time after March 9, 2017, Holdings
would be permitted to prepay the Convertible Note without premium or
penalty, and the Convertible Noteholder could elect to convert all or any
portion of unpaid principal and interest outstanding under the Convertible
Note to shares of common stock at a conversion price of $12.20 per share,
subject to adjustments for stock splits and other customary anti-dilution
provisions as set forth in the Convertible Note.



Long-Term Debt Exchanged for Common Stock – During the second
quarter of 2015, the Debtors entered into several exchange agreements
with holders of their Unsecured Notes in which they agreed to exchange
an aggregate of $258.0 million principal amount of their Unsecured Notes
for approximately 29.0 million shares of the Debtors’ common stock.



Equity Distribution Agreement – On March 18, 2015, the Debtors entered
into an Equity Distribution Agreement with BMO Capital Markets Corp.,
Jefferies LLC and MLV & Co. LLC (collectively, the “Managers”),
pursuant to which, the Debtors sold, from time to time during 2015
through the Managers, by means of ordinary brokers’ transactions through
the facilities of the NYSE at market prices, a total of approximately
1.9 million shares of the Debtors’ common stock for net proceeds of
approximately $15.0 million, after deducting offering expenses.

52.

Despite the best efforts of the Debtors and their senior management to

actively manage their capital structure to restructure and reduce their interest expense and debt
obligations and increase liquidity, the significant and sustained drop in oil prices and related
decrease in the Debtors’ revenues and cash flows from operations caused uncertainty regarding
the viability of the Debtors’ current leveraged capital structure over the long term. Accordingly,
the Debtors began to explore potential transactions that would allow the Debtors to deleverage
their capital structure and better position the Reorganized Debtors for long-term success.
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In response to this, in early 2016, the Debtors retained Weil, Gotshal &

Manges LLP, as counsel, and PJT Partners LP (“PJT Partners”), as investment banker and
financial advisor, to assist them in developing and implementing a comprehensive restructuring
plan.
C.

Prepetition Negotiations with the Consenting Creditors
and the Restructuring Support Agreement
54.

Having retained restructuring advisors, the Debtors immediately

commenced negotiations with certain of the Consenting Third Lien Noteholders regarding a
comprehensive financial restructuring for the Debtors. Recognizing the importance of swift
action to preserve liquidity and enterprise value, the parties quickly entered into non-disclosure
agreements to allow the Consenting Third Lien Noteholders to conduct due diligence and begin
negotiations over initial term sheets. Shortly thereafter, the Debtors similarly entered into nondisclosure agreements with the Consenting Unsecured Noteholders, the Convertible Noteholder,
and the Consenting Preferred Holders and certain of their advisors and, subsequently, the parties
began exchanging term sheets for a potential comprehensive financial restructuring of the
Debtors.
55.

After engaging in good faith and arms’ length negotiations with

representatives of each of the groups comprising the Consenting Creditors, on June 9, 2016, the
Debtors, the Consenting Third Lien Noteholders, the Consenting Unsecured Noteholders, the
Convertible Noteholder and the Consenting Preferred Holders agreed on the terms of a
comprehensive financial restructuring on substantially similar terms to those set forth in that
certain Restructuring Term Sheet annexed as Exhibit A to the Restructuring Support Agreement
(the “Restructuring Term Sheet”).
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Under the Restructuring Support Agreement, each of the Consenting

Creditors agreed to, among other things: (i) vote any Claim or Interests it holds against, or in, the
Debtors to accept the Plan and to support confirmation of the Plan; (ii) subject to certain
exceptions, condition any transfer of its Claims against, or Interests in, the Debtors to the
transferee thereof being an existing Consenting Creditor or becoming party to the Restructuring
Support Agreement; and (iii) to the extent any Consenting Creditor acquires any additional
Claims against, or Interests in, Holdings, vote any such additional Claims or other Claims or
Interests (including Preferred Stock) entitled to vote on the Plan in a manner consistent with the
Restructuring Support Agreement. The Restructuring Support Agreement also provides for
various termination events, including, without limitation, the right for the Consenting Creditors
to terminate the Restructuring Support Agreement if certain milestones are not met with respect
to, among other things, the confirmation and effective date of the Plan.
57.

With the support of the Consenting Creditors, the Debtors launched the

solicitation of the Plan on June 20, 2016, which concluded thirty days later on July 20, 2016. As
set forth above and in the Voting Declaration, the Plan received overwhelming support and was
accepted by each voting class of impaired Claims and Interest holders.
D.

Prepetition Negotiations with the Revolving Credit
Agreement Agent and Lenders
58.

Prior to the launch of the solicitation on the Plan, the Debtors commenced

negotiations with the lenders under the Revolving Credit Facility on potential debtor-inpossession (“DIP Financing”) and exit financing as well as the consensual use of cash collateral.
As set forth below and in the declaration of Timothy R. Coleman, a Partner and head of the
Restructuring and Special Situations Group at PJT Partners (the “Coleman Declaration”), filed
in support of the motion seeking the use of cash collateral and approval of the Debtors’ proposed
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DIP Financing, after arms’ length and good faith negotiations, the Debtors were able to secure a
commitment from substantially all of their existing lenders under the Revolving Credit
Agreement to provide DIP Financing during the Chapter 11 Cases, in the form of a $600 million
debtor-in-possession facility, including a “roll up” of the Revolving Credit Facility Claims, that
will convert to a $600 million revolving exit facility at emergence from chapter 11.
E.

Prepetition Negotiations with the Second Lien Noteholders
59.

Prior to the Petition Date, the Debtors were contacted by an ad hoc group

of holders of approximately 25% of the aggregate principal amount of Second Lien Notes (the
“Second Lien Ad Hoc Group”) regarding the treatment of the Second Lien Notes in connection
with a potential restructuring of the Debtors. After the launch of the solicitation on the Plan, the
Debtors, through their restructuring advisors, met with the advisors for the Second Lien Ad Hoc
Group to discuss their concerns in hopes of reaching an agreement to avoid any challenges or
litigation relating to the Plan. As a result of the discussions and negotiations, the Debtors have
agreed, subject to the occurrence of the Effective Date of the Plan, to terms of the Proposed
Second Lien Amendment. To effectuate this commitment, the Debtors and holders of over 51%
of the aggregate principal amount of Second Lien Notes, including the members of the Second
Lien Ad Hoc Group, entered into a support agreement, dated July 22, 2016 (the “Second Lien
Support Agreement”).
60.

Pursuant to the Second Lien Support Agreement, the Debtors have agreed

to commence a solicitation for the Proposed Second Lien Amendment on or reasonably
following the Effective Date of the Plan (but in no event later than 30 days after the Effective
Date) and to pay the Consent Fees discussed above (subject to certain conditions including the
occurrence of the Effective Date of the Plan). In exchange, the Second Lien Noteholders party to
the Second Lien Support Agreement have agreed to support the Plan and any transactions
28
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contemplated thereby. To provide for the Proposed Second Lien Amendment, the Debtors and
the Requisite Consenting Creditors agreed to amend the Restructuring Support Agreement on or
about July 22, 2016.
61.

Having concluded the solicitation for the Plan and secured acceptances

from each of the voting classes of impaired Claims and Interests, as well as the support for the
Plan from the majority of Second Lien Noteholders and the lenders under the Revolving Credit
Facility, the Debtors commenced these cases under chapter 11 of the Bankruptcy Code.
First Day Motions
62.

Below is an overview of the First Day Motions. The First Day Motions

seek relief intended to facilitate a smooth transition for the Debtors into these Chapter 11 Cases
and minimize disruptions to the Debtors’ business operations. Capitalized terms used but not
otherwise defined in this section of the Declaration shall have the meanings ascribed to them in
the relevant First Day Motions.
A.

Joint Administration Motion
63.

Pursuant to the joint administration motion, the Debtors request entry of

an order directing consolidation of these Chapter 11 Cases for procedural purposes only. There
are twenty-two Debtors, and I have been informed that there are more than 37,000 creditors and
other parties in interest in these Chapter 11 Cases. I believe that joint administration of these
cases will save the Debtors and their estates substantial time and expense because it will remove
the need to prepare, replicate, file, and serve duplicative notices, applications, motions, and
orders. Further, I believe that joint administration will relieve the Court of entering duplicative
orders and maintaining duplicative files and dockets. The United States Trustee for the District
of Delaware (the “U.S. Trustee”) and other parties in interest will similarly benefit from joint
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administration of these Chapter 11 Cases, sparing them the time and effort of reviewing
duplicative pleadings and papers.
64.

I believe that joint administration will not adversely affect creditors’ rights

because this motion requests only the administrative consolidation of the estates, and does not
seek substantive consolidation. Accordingly, I believe that joint administration of these Chapter
11 Cases is in the best interests of the Debtors, their estates and all parties in interest, and should
be granted in all respects.
B.

Motion Scheduling Combined Hearing on Adequacy of
Disclosure Statement and Confirmation of Plan
65.

By this Motion, pursuant to sections 105(a), 341, 1125, 1126, and 1128 of

the Bankruptcy Code, Rules 1007(b), 2002, 2003, 3016, 3017, 3018, 3020, and 9006 of the
Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), and Rules 1007-1, 3017-1
and 9006-1 of the Local Rules of Bankruptcy Practice and Procedure of the United States
District Court for the District of Delaware (the “Local Rules”), the Debtors request entry of an
order:
i.

scheduling a combined hearing (the “Combined Hearing”) to (a) approve
the Disclosure Statement and (b) consider confirmation of the Plan;

ii.

establishing the deadline (the “Objection Deadline”) to object to the
adequacy of the Disclosure Statement and confirmation of the Plan;

iii.

approving the Solicitation Procedures with respect to the Plan, including
the forms of Ballots (as herein defined);

iv.

approving the form and manner of the notice of the commencement of the
Debtor’ Chapter 11 Cases, the Combined Hearing and the Objection
Deadline;

v.

conditionally (a) directing the U.S. Trustee not to convene an initial
meeting of creditors under section 341(a) of the Bankruptcy Code (the
“341 Meeting”), and (b) waiving the requirement that the Debtors file
statements of financial affairs (“SOFAs”), schedules of assets and
liabilities (“Schedules”); and
30
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granting related relief.
In connection with the foregoing, the Debtors seek approval from the

Court of the following schedule of proposed dates:
Event

Date/Deadline

Voting Record Date
Commencement of Solicitation
Voting Deadline

June 13, 2016
June 20, 2016
July 20, 2016, at 5:00 p.m.
(Prevailing Eastern Time)
August 29, 2016, at 5:00 p.m.
(Prevailing Eastern Time)
September 5, 2016, at 5:00 p.m.
(Prevailing Eastern Time)
September 8, 2016, at _:00 a/p.m.
(Prevailing Eastern Time)

Plan/Disclosure Statement Objection Deadline
Plan/Disclosure Statement Reply Deadline
Combined Hearing

67.

Combined Hearing and Notice. The Debtors seek a Combined Hearing to

consider approval of the Disclosure Statement and the Plan. In order to meet the timeline set
forth in the Restructuring Support Agreement, an order confirming the Plan must be entered no
later than forty-five (45) days after the Petition Date. Accordingly, the Debtors request that the
Combined Hearing be held, subject to the Court’s schedule, on September 8, 2016 (the
“Combined Hearing Date”).
68.

The Debtors also propose to mail (or cause to be mailed) within three (3)

businesses days of the entry of the order approving the Debtors’ proposed schedule (the
“Scheduling Order”) or as soon as reasonably possible thereafter, to all known holders of
claims against and interests in the Debtors a notice (the “Combined Notice”) setting forth,
among other things, (i) the notice of commencement of the Debtors’ Chapter 11 Cases, (ii) the
date, time, and place of the Combined Hearing, (iii) instructions for obtaining copies of the
Disclosure Statement and Plan, (iv) the Objection Deadline and procedures for filing objections
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to the adequacy of the Disclosure Statement and/or confirmation of the Plan, and (v) a summary
of the Plan.
69.

I understand from counsel that the Debtors’ request for a Combined

Hearing is consistent with the practice for prepackaged cases in this District, will facilitate an
expeditious reorganization on a schedule consistent with the dates set forth in the Restructuring
Support Agreement, and will promote judicial economy. I believe that setting a Combined
Hearing on the Plan and Disclosure Statement is necessary to allow the Debtors to prosecute
these Chapter 11 Cases in an expeditious manner, thereby minimizing administrative costs and
delays and avoiding operational disruption to the Debtors’ business for the benefit of all parties
in interest. Further, I believe that the proposed service of the Combined Notice will provide
sufficient notice to all parties in interest in these Chapter 11 Cases of the commencement of such
cases, the date, time, and place of the Combined Hearing, and the procedures for objecting to the
adequacy of the Disclosure Statement and confirmation of the Plan.
70.

Objection Deadline. The Debtors also request that the Court set August

29, 2016, at 5:00 p.m. (Prevailing Eastern Time), as the deadline to file objections to the
adequacy of the Disclosure Statement or confirmation of the Plan (the “Objection Deadline”). I
believe that the proposed Objection Deadline will provide creditors and equity interest holders
with sufficient notice of the deadline for filing objections to the Disclosure Statement and Plan,
while still affording the Debtors and any parties in interest time to file a responsive brief and
resolve consensually as many of those objections as possible.
71.

Solicitation Procedures. I understand based on discussions with the

Debtors’ counsel and advisors that the Debtors commenced solicitation of holders of claims
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regarding the Plan prior to the Petition Date in accordance with the following Solicitation
Procedures, the Bankruptcy Code, the Bankruptcy Rules and the Local Rules.
72.

On June 20, 2016, the Debtors commenced soliciting votes from members

of the three classes of claims and one class of equity interests impaired and entitled to vote to
accept or reject the Plan (the “Voting Classes”). The Debtors transmitted copies of the
solicitation package containing the Disclosure Statement, including the Plan and other exhibits
thereto, a cover letter from the Debtors, and one or more ballots (the “Ballots”), as applicable, to
each holder of an impaired claim or equity interest (i.e., the Third Lien Note Claims, Unsecured
Note Claims, Convertible Note Claims, and Preferred Stock Interests) (the “Solicitation
Package”) via first class mail. The Solicitation Package was distributed to all holders of claims
and equity interests in the Voting Classes as of June 13, 2016 (the “Voting Record Date”). The
Voting Record Date and the Voting Deadline were clearly identified in the Disclosure Statement
and each of the Ballots.
73.

The Solicitation Package advised recipients, among other things, that the

deadline for submitting a Ballot containing a vote to accept or reject the Plan was July 20, 2016
at 5:00 p.m. (Prevailing Eastern Time) (the “Voting Deadline”). The Solicitation Package
further advised recipients that Ballots must be returned to the Debtors’ claims and noticing agent,
Epiq Bankruptcy Solutions, LLC (the “Voting Agent”), and specified that Ballots must be
returned by regular mail, hand delivery, or overnight courier to an address specified on the
Ballot. Each Ballot also contained detailed instructions on how to complete it and how to make
any applicable elections contained therein. Moreover, the materials in the Solicitation Package
established and communicated how the Voting Agent would tabulate the votes and elections
contained in the Ballot. Those tabulation rules provided, among other things, that: (i) a timely

33
WEIL:\95640687\23\51351.0003

Case 16-11724

Doc 2

Filed 07/27/16

Page 34 of 262

properly completed Ballot submitted by a holder of claims in a Voting Class superseded and
revoked any prior Ballot(s) submitted by that holder; (ii) Ballots that attempt to partially accept
and partially reject the Plan were not be counted; (iii) illegible Ballots were not be counted; (iv)
Ballots containing insufficient information to identify the claimant were not be counted; (v) any
form of ballot other than the official form of Ballot sent by the Voting Agent was not be counted;
and (vi) Ballots received after the Voting Deadline (provided that the Voting Deadline has not
been extended) were not counted.
74.

I further understand from discussions with the Debtors’ counsel and

advisors that certain holders of claims and interests were not provided a Solicitation Package
because such holders are: (a) unimpaired under, and conclusively presumed to accept, the Plan
under section 1126(f) of the Bankruptcy Code; or (b) impaired, entitled to receive no distribution
on account of such claims or interests under the Plan, and therefore deemed to have rejected the
Plan under section 1126(g) of the Bankruptcy Code.
75.

I believe that all holders of claims and equity interests in the Voting

Classes had adequate time to consider the materials in the Solicitation Package. As an initial
matter, the Plan Support Parties, who represent over a majority in amount of each of the Voting
Classes, played an instrumental role in negotiating the terms of the Plan and Disclosure
Statement with the Debtors and certain other key constituencies over a period of several months.
Through their participation in that process, the Plan Support Parties had ample time to
extensively review the Plan and Disclosure Statement, whether directly, or through their
professional advisors. Given these circumstances and the fact that the Voting Deadline was
approximately thirty (30) days after the commencement of solicitation, I believe that that the

34
WEIL:\95640687\23\51351.0003

Case 16-11724

Doc 2

Filed 07/27/16

Page 35 of 262

members of the Voting Classes had a sufficient amount of time to make an informed decision to
accept or reject the Plan. Therefore, I believe the Solicitation Procedures should be approved.
76.

Extension and Conditional Waiver of the 341 Meeting and the Filing of

SOFAs and Schedules. I understand from discussions with counsel that the Debtors also request
that the Scheduling Order provide that: (i) the 341 Meeting shall not be scheduled by the U.S.
Trustee before September 30, 2016, which is approximately sixty (60) days from the Petition
Date; (ii) the time for filing the SOFAs and Schedules be extended until the same date; and (iii)
if the Plan is confirmed on or before September 30, 2016, the 341 Meeting will be waived, and
the Debtors will be excused from filing the SOFAs and Schedules, in each case without further
order of the Court.
77.

I believe this relief is appropriate under the circumstances because the

Debtors anticipate the near-term confirmation of the Plan and subsequent emergence from
chapter 11, with all holders of Allowed General Unsecured Claims (as defined in the Plan) paid
in full, in cash. Further, requiring the Debtors to file SOFAs and Schedules in the first thirty (30)
days of these cases would divert management’s time and attention from ensuring a smooth
transition into chapter 11. Therefore, I believe that the Court should only require the Debtors to
file SOFAs and Schedules if the Plan is not confirmed within the timetable contemplated by the
Debtors and their major constituencies.
C.

DIP and Cash Collateral Motion
78.

By this motion, pursuant to sections 105, 361, 362, 363, 364, and 507 of

the Bankruptcy Code, and Bankruptcy Rules 2002, 4001, 6003, 6004, and 9014, the Debtors
seek interim and final authority (i) authorizing the Debtors to obtain senior secured,
superpriority, postpetition financing (ii) granting adequate protection to the Prepetition Secured
Parties (as defined herein); (iii) authorizing the Debtors to use cash collateral (as defined in
35
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section 363(a) of the Bankruptcy Code, the “Cash Collateral”); (iv) authorizing the Debtors to
maintain and renew existing letters of credit under, and to the extent permitted by, the
Revolving Credit Facility (as herein defined); (v) modifying the automatic stay imposed under
section 362 of the Bankruptcy Code to the extent necessary to implement and effectuate the
terms of the Interim Order; and (vi) scheduling a hearing to consider the relief requested herein
on a final basis. Pursuant to the terms of the documents governing the Debtors’ tranches of
prepetition secured debt—the Revolving Credit Facility, the Second Lien Notes, the Third Lien
Notes, and the Prepetition Swap Agreements—the Debtors granted liens on Prepetition
Collateral.
79.

In mid-2016, the Debtors commenced negotiations with the existing

Revolving Credit Agreement Lenders on potential debtor-in-possession and exit financing as
well as the consensual use of cash collateral. After arms’ length and good faith negotiations, the
Debtors were able to secure a commitment from substantially all of their Revolving Credit
Agreement Lenders (in such capacity, the “DIP Lenders”) to provide DIP Financing during the
Chapter 11 Cases in the form of a $600 million revolving debtor-in-possession facility (the
“DIP Facility”) pursuant to a debtor-in-possession credit agreement (the “DIP Credit
Agreement”), including a “roll up” of the Prepetition Revolver Obligations, that will convert to
an exit credit facility (the “Exit Facility”) upon emergence from chapter 11 while maintaining a
strong relationship with their existing lenders under the Revolving Credit Facility.
80.

As a condition to the lending, the DIP Agent, on behalf of the DIP

Lenders, shall receive the following security interests in and liens upon (the “DIP Liens”) the
following property (collectively, the “DIP Collateral”):
a. First Lien on Unencumbered Property. Pursuant to section 364(c)(2) of the
Bankruptcy Code, a valid, binding, continuing, enforceable, fully-perfected first
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priority lien on, and security interest in, all tangible and intangible prepetition and
post-petition property in which the Debtors have an interest, whether existing on
or as of the Petition Date or thereafter acquired, that is not subject to valid,
perfected, non-avoidable and enforceable liens in existence on or as of the
Petition Date or valid liens perfected (but not granted) after the Petition Date to
the extent such postpetition perfection is expressly permitted by Section 546(b) of
the Bankruptcy Code (collectively, the “Unencumbered Property”), including
without limitation, any and all unencumbered cash, hydrocarbons and other
inventory generated or produced after the Petition Date, accounts receivable,
inventory, general intangibles, contracts, securities, chattel paper, owned real
estate, real property leaseholds, fixtures, machinery, equipment, vehicles, deposit
accounts, patents, copyrights, trademarks, tradenames, rights under license
agreements and other intellectual property, capital stock of the subsidiaries of the
Debtors and the proceeds of all of the foregoing; provided that, the
Unencumbered Property shall exclude the Avoidance Actions.
b. Liens Priming the Liens of the Prepetition Secured Parties. Pursuant to section
364(d)(1) of the Bankruptcy Code, a valid, binding, continuing, enforceable,
fully-perfected first priority, senior priming lien on, and security interest in, all
Prepetition Collateral. The DIP Liens on the Prepetition Collateral shall be senior
in all respects to the security interests in, and liens on, the Prepetition Collateral of
each of the Prepetition Secured Parties (including the applicable Adequate
Protection Liens granted to such Prepetition Secured Parties).
c. Liens Junior to Certain Existing Liens. Pursuant to section 364(c)(3) of the
Bankruptcy Code, a valid, binding, continuing, enforceable, fully-perfected junior
lien on, and security interest in, all tangible and intangible prepetition and postpetition property in which the Debtors have an interest (other than the property
described in paragraph (b)), whether now existing or hereafter acquired and all
proceeds thereof, that is subject to valid, perfected and unavoidable liens in
existence immediately prior to the Petition Date or to valid and unavoidable liens
in existence immediately prior to the Petition Date that are perfected after the
Petition Date as permitted by section 546(b) of the Bankruptcy Code (collectively,
the “Non-Primed Liens”), which security interests and liens in favor of the DIP
Agent and the DIP Lenders shall be junior to the Non-Primed Liens.
81.

The Company’s primary strategic consideration when considering a

potential financing was the identification of a source of exit financing that would ensure a
smooth transition out of chapter 11—a difficult proposition for many oil and gas companies in
the current economic market. Adding to that difficulty was the fact that the obligations owed to
the Prepetition Secured Parties were secured by substantially all of the Debtors’ real and
personal property, such that either (a) the liens of the Prepetition Secured Parties would have to
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be primed to obtain postpetition financing, or (b) the Debtors would have to find a postpetition
lender willing to extend credit that would be junior to the liens of the Prepetition Secured
Parties. Additionally, because the lenders to the Revolving Credit Facility includes fourteen of
the largest lenders in the oil and gas sector—including JPMorgan Chase Bank, N.A., Wells
Fargo Bank, N.A., Barclays Bank plc, Bank of America, N.A., BMO Harris Financing, Inc.,
Capital One National Association, Royal Bank of Canada, BNP Paribas, Goldman Sachs Bank
USA, Credit Suisse AG, Cayman Islands Branch, among others—there were limited other
financial institutions outside of the existing capital structure that the Debtors identified as
financial institutions that could provide a debtor-in-possession financing facility that would
convert into an exit facility upon emergence.
82.

After arms’ length and good faith negotiations, the Debtors were able to

secure a commitment from their existing lenders under the Revolving Credit Agreement to
provide DIP Financing during the Chapter 11 Cases, in the form of a $600 million debtor-inpossession facility ($500 million of which will be available upon the entry of the interim order)
that will convert to a revolving exit facility at emergence from chapter 11.
83.

Pursuant to the Interim and Final Orders, the Debtors intend to provide

the Prepetition Secured Parties with adequate protection pursuant to sections 361, 363(c)(2),
363(e), and 364(d)(1) of the Bankruptcy Code. The terms of the Prepetition Debt Documents
give each of the Prepetition Secured Parties security interests in the Prepetition Collateral,
including Cash Collateral. The Prepetition Secured Parties have consented to the Debtors’ use
of Cash Collateral and entry into the DIP Credit Agreement, subject to their ability to obtain the
proposed adequate protection as set forth in the motion. The proposed treatment of the
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Prepetition Secured Parties grants them more than sufficient adequate protection to protect them
from any diminution in value of their interests in the Prepetition Collateral.
84.

The adequate protection provided to the Prepetition Secured Parties

includes:
a. Adequate Protection Liens. (a) As security for the payment of the Prepetition
Second Lien Adequate Protection Obligations, the Prepetition Second Lien
Indenture Trustee (for itself and for the benefit of the Prepetition Second Lien
Noteholders) and (b) as security for the payment of the Prepetition Third Lien
Adequate Protection Obligations, the Prepetition Third Lien Indenture Trustee
(for itself and for the benefit of the Prepetition Third Lien Noteholders) shall be
granted (effective and perfected upon the date of the Interim Order and without
the necessity of the execution by the Debtors of security agreements, pledge
agreements, mortgages, financing statements or other agreements) a valid,
perfected replacement security interest in and lien on all of the DIP Collateral (the
“Adequate Protection Liens”), subject and subordinate only to (i) the DIP Liens,
(ii) the Carve-Out and (iii) the Non-Primed Liens, and subject further to the
Intercreditor Agreement.
b. 507(b) Claims. The Adequate Protection Obligations shall constitute superpriority
claims as provided in section 507(b) of the Bankruptcy Code (the “507(b)
Claims”), with priority in payment over any and all administrative expenses of
the kinds specified or ordered pursuant to any provision of the Bankruptcy Code,
including without limitation, sections 326, 328, 330, 331 and 726 of the
Bankruptcy Code, subject and subordinate only to (i) the Carve-Out, (ii) the
Superpriority Claims granted in respect of the DIP Obligations, (iii) as to the
507(b) Claims of the Prepetition Second Lien Noteholders and the Prepetition
Second Lien Indenture Trustee, the First Lien 507(b) Claims and (iv) as to the
507(b) Claims of the Prepetition Third Lien Indenture Trustee and the Prepetition
Third Lien Noteholders, the First Lien 507(b) Claims and the Second Lien 507(b)
Claims; such subordination referenced in (iii) and (iv) only to the extent set forth
in the applicable Intercreditor Agreement. The Prepetition Second Lien Indenture
Trustee, the Prepetition Second Lien Noteholders, the Prepetition Third Lien
Indenture Trustee, and the Prepetition Third Lien Noteholders shall not receive or
retain any payments, property or other amounts in respect of the 507(b) Claims
unless and until all DIP Obligations shall have indefeasibly been paid in full in
cash and the Carve-Out is funded. The order of priority of all 507(b) Claims shall
be governed by the Intercreditor Agreement.
c. Interest. The Debtors shall be authorized and directed to pay, as adequate
protection, to the Prepetition Second Lien Indenture Trustee all accrued and
unpaid interest (including interest accrued prior to the Petition Date) on the
outstanding amounts under the Prepetition Second Lien Notes constituting
Prepetition Second Lien Obligations at the applicable non-default rate set forth in
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the Prepetition Second Lien Documents, and to pay all other accrued and unpaid
fees and disbursements owing to the Prepetition Second Lien Indenture Trustee
under the Prepetition Second Lien Documents, as and when such interest, fees and
disbursements become due and payable (but for the commencement of the Cases)
in accordance with the terms of the Prepetition Second Lien Documents (which
payments and pricing shall be without prejudice to the rights of the Prepetition
Second Lien Indenture Trustee or Second Lien Noteholders to assert a claim for
the payment of additional interest calculated at any other rates applicable pursuant
to the Prepetition Second Lien Indentures, and without prejudice to the rights of
the Debtors or other party in interest to contest any such additional claims), in
each case subject to Section 506(b) of the Bankruptcy Code.
d. Fees and Expenses. The Debtors shall pay all reasonable fees and expenses of
advisors to (i) until such time as the Prepetition First Lien Obligations shall have
been refunded, refinanced, replaced and paid in full, the Prepetition First Lien
Agent and Prepetition First Lien Lenders, (ii) the Prepetition Second Lien
Indenture Trustee, (iii) the Prepetition Third Lien Indenture Trustee, including
Stroock & Stroock & Lavan LLP and local counsel, and (iv) the ad hoc committee
of Third Lien Noteholders (the “Ad Hoc Committee of Third Lien
Noteholders”), including Latham & Watkins LLP, local counsel and Houlihan
Lokey Capital, Inc. None of the fees and expenses payable shall be subject to
separate approval by the Court (but the U.S. Trustee, the Debtors and the
Committee may object to the reasonableness, as such standard is used in section
506(b) of the Bankruptcy Code, of such fees and expenses within ten (10)
Business Days of the receipt of an invoice detailing such fees and expenses
(redacted to protect privileges), and this Court shall resolve any dispute as to the
reasonableness of any such fees and expenses), and no recipient of any such
payment shall be required to file any interim or final fee application with respect
thereto.
85.

Of note, the proceeds of the DIP Facility approved on an interim basis are

to be used to (i) refund, refinance, replace and repay in full the Prepetition Revolver Obligations
and (ii) refund, refinance, replace and repay in full all outstanding letters of credit under the
Revolving Credit Agreement (collectively, the “Roll-Up”). Approval of the Roll-Up within
four Business Days of the Petition Date is a condition precedent to the DIP Credit Agreement
(and thus the Debtors’ ability to use Cash Collateral, continue its Hedging Arrangements, and
eventually enter into the Exit Facility), a financing arrangement that provides significant
benefits to the Debtors and their estates. These benefits include (i) the agreement by
Consenting Prepetition Secured Swap Providers to not terminate the Prepetition Swap
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Agreements (as they are otherwise permitted to do postpetition by section 560 of the
Bankruptcy Code); (ii) the agreement by Consenting Prepetition Secured Swap Providers (all of
whom are DIP Lenders) to permit the Debtors to enter into additional Swap Agreement
postpetition; (iii) the waiver of provisions in the Revolving Credit Facility that could otherwise
require the Debtors to pay interest at the default interest rate on account of the Prepetition
Revolver Obligations during the course of these Chapter 11 Cases pursuant to section 506(b) of
the Bankruptcy Code, and (iv) perhaps most significantly, the conversion of the DIP Facility
into a reserve-based lending Exit Facility that will provide the Debtors’ the needed liquidity to
confirm the Plan and successfully exit these Chapter 11 Cases.
86.

I believe repayment of the Prepetition Revolver Obligations (including the

letters of credit issued thereunder and the Prepetition Swap Agreement Obligations) in
accordance with the Interim and Final Orders is necessary, as the Revolving Credit Agreement
Secured Parties have not otherwise consented to the use of Cash Collateral or the subordination
of the Revolving Credit Agreement Agent’s liens on Prepetition Collateral to the DIP Liens.
Additionally, the DIP Credit Parties are not willing to enter into the DIP Facility unless the
Prepetition Revolver Obligations are paid in full.
87.

Importantly, such payments will not prejudice the Debtors or their estates

because the Debtors intend to pay amounts owed to the Revolving Credit Agreement Lenders in
full because they are significantly oversecured, as described in their Plan and Disclosure
Statement. Further, payment of such amounts is subject to the rights of parties in interest under
paragraphs 20 and 21 of the Interim Order to assert a Challenge and, if successful, unwind the
repayment of the Prepetition Revolver Obligations and obtain the repayment of such amounts if
the repayment resulted in the payment of any portion of the Prepetition Secured Obligations
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determined to be an unsecured claim or other amount not allowable under section 502 of the
Bankruptcy Code.
88.

Indeed, the Debtors would be irreparably harmed without the ability to

enter into the DIP Facility, including the Roll-Up, and virtually all of their creditor
constituencies would suffer. I believe these Chapter 11 Cases are remarkable in that they
feature a prepackaged reorganization of a publicly-held oil and gas exploration and production
company, that provides meaningful recoveries to all creditor constituencies, as well as equity.
The Plan is supported by the overwhelming majority of all the groups, as evidenced by the
Restructuring Support Agreement and the Second Lien Support Agreement and the voting
tabulations provided to the Court. Further, this reorganization features not only a fullysupported Plan, but includes a fully-funded reserve-based revolving Exit Facility that includes
excellent terms and ensures the ability of the Debtors to successfully emerge from chapter 11.
Unusually, the Lender Swap Parties have agreed, subject to the approval of this Court, to permit
the Debtors to continue their valuable Hedging Activities in chapter 11 and not terminate the
Prepetition Swap Agreements, a concession that improves the Debtors’ ability to protect
themselves in this difficult commodity environment. Further, the DIP Facility prevents the
Debtors from having to incur unnecessary interest expenses to the detriment of their creditors
while being granted the ability to use their Cash Collateral. Because of the critical importance
that the use of Cash Collateral, the ability to enter into the Exit Facility, the ability to continue
the Hedging Arrangements represents to the Debtors and their estates, I believe the relief
requested in the DIP and Cash Collateral Motion is in the best interests of the Debtors, their
creditors, and all parties in interest, and therefore, the DIP and Cash Collateral Motion should
be granted.
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Hedging Procedures Motion
89.

By this motion, pursuant to sections 363 and 105(a) of the Bankruptcy

Code and Bankruptcy Rules 6003 and 6004, the Debtors are seeking final authority to continue,
in their ordinary course of business, their practice of entering into and continuing to perform
under financial derivative contracts (collectively, the “Swap Agreements” and the activities
related thereto, the “Hedging Activities”) with certain lenders (and lender affiliates) under their
proposed DIP Financing (collectively, the “Lender Swap Parties”) pursuant to an established
hedging policy (as discussed below, the “Hedge Policy”) and to grant certain protections to the
Lender Swap Parties that are party to new postpetition Swap Agreements or the Waiver and
Consent, dated as of July 27, 2016, among the Debtors and certain Lender Swap Parties party
thereto (the “Waiver and Consent”).
90.

Historically the Debtors have hedged a significant portion of their

forecasted oil and natural gas production to reduce exposure to commodity price fluctuations and
provide long-term cash flow predictability to manage their business. The Hedging Activities and
the Swap Agreements are vital to the success of the Debtors’ business and directly affect the
ability of the Debtors to generate stable cash flows to fund their drilling and completion activities
as well as other operating and corporate expenses. Through the Hedging Activities and Swap
Agreements, the Debtors are able to hedge against adverse oil and gas price fluctuations and
thereby protect the economic value of their operations by preventing substantial declines in cash
flows. Agreements like the Swap Agreements are common in the Debtors’ industry and are
routinely used in the ordinary course of business to mitigate exposure to fluctuating
commodity prices.
91.

When Swap Agreements are available at terms (or prices) acceptable to

the Debtors, they generally hedge a substantial, but varying, portion of anticipated oil and natural
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gas production for future periods. The appropriate level of production to be hedged is an
ongoing consideration and is based on a variety of factors, including current and future expected
commodity market prices, cost and availability of put option and swap contracts, forecasted
drilling activity, the level of acquisition activity and the Debtors’ overall risk profile, including
leverage, size, and scale considerations. In addition, when commodity prices are depressed and
forward commodity price curves are in backwardation (i.e., the futures market reflects higher
prices in the near term and lower prices in the long term), the Debtors may determine that the
benefit of hedging their anticipated production at these levels is outweighed by the costs
associated with the Debtors’ likely inability to obtain higher revenues for their production if
commodity prices recover during the duration of the contracts. As a result, the appropriate
percentage of production volumes to be hedged may change over time. Generally (and
historically), to hedge commodity price exposure, the Debtors have entered into transactions
under the Swap Agreements for up to approximately 80% of projected oil and natural gas
production for one to three years into the future. The Debtors do not engage in speculative
trading activities.
92.

It is my understanding that, as of the Petition Date, the Debtors had thirty-

two (32) open prepetition Swap Agreements summarized as follows: one (1) natural gas collar
arrangement, thirteen (13) crude oil collar arrangements, twelve (12) crude oil swaps, five (5)
crude oil swaptions, and one (1) crude oil extendable collar.6 In addition, the Debtors are party
to an International Swap Dealers Association Master Agreement with each counterparty to the

6

Swaps are designed so that the Debtors receive or make payments based on a differential between fixed and
variable prices for crude oil and natural gas. Swaptions are swap contracts that may be extended annually at the
option of the counterparty on a designated date. A costless collar consists of a sold call, which establishes a
maximum price the Debtors will receive for the volumes under contract and a purchased put that establishes a
minimum price. Extendable collars are costless put/call contracts that may be extended annually at the option of the
counterparty on a designated date.
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Swap Agreements. I further understand that, as of July 22, 2016, the aggregate mark-to-market
value of all derivative assets and liabilities related to the Swap Agreements, calculated using
standard industry valuation processes, was a net asset of approximately $152 million (subject to
daily fluctuations). The Debtors have not posted collateral specific to any of their Swap
Agreements as they are secured under the Debtors’ Senior Revolving Credit Agreement. I do not
believe that the Debtors will owe any postpetition payment obligations under the prepetition
Swap Agreements before the Hedging Motion is decided on a final basis, based on the best
estimates of potential changes from current market prices.7
93.

The Debtors’ enter into Swap Agreements pursuant to a Hedge Policy.

Risk management guidelines like the Hedge Policy are used by companies in the Debtors’
industry as a measure of governance and control, and also to ensure that hedging and trading
arrangements are closely monitored and are in the best interests of all such companies’
stakeholders. Pursuant to the Hedge Policy:


permitted Swap Agreements are limited to (a) swaps, (b) swaptions, (c) costless
put/call collars, (d) deferred premium puts, and (e) extendible costless collars. In
addition, pursuant to the Hedge Policy, the Debtors may enter into interest rate
swaps to hedge floating rate borrowings;



Swap Agreements are generally entered into on the same commodity that is being
hedged (e.g., the Debtors enter into natural gas derivative contracts to hedge
natural gas production);



the Debtors are only permitted to enter into Swap Agreements with institutions
that (a) are a lender or an affiliate of a lender under the Debtors’ Senior Revolving
Credit Facility or an “Approved Counterparty” under the Debtors’ Senior

7

Although certain costless collar Hedging Arrangements involve a put and a call trade (one of which would be “out
of the money” in favor of the hedge counterparty), the Debtors do not currently owe any amounts on account of such
trades, will not be obligated to pay any amounts on account of such out of the money components in the first 30 days
of these chapter 11 cases, if at all, and do not anticipate owing any amounts after accounting for the netting of such
obligations (as is permitted under the applicable Hedging Arrangements and pursuant to the relief requested in the
Proposed Order). In one instance, a counterparty has an option to extend a contract into 2017, which option could
be exercised postpetition and result in a relatively small payment obligation from the Debtors. The Debtors do not
currently anticipate that this option will be exercised.
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Revolving Credit Facility and (b) have a credit rating of at least A- (under the
Standard & Poor’s ratings system) or at least A3 (under the Moody’s rating
system) or have a guarantee from an appropriately rated affiliate;


entry into a Swap Agreements requires approval from the Debtors’ Senior Vice
President of Finance and Investor Relations and the Debtors’ Chief Financial
Officer (the “Approval Parties”). The Senior Vice President of Finance and
Investor Relations reviews the documentation and analysis of anticipated hedge
positions, including estimated cash premiums associated with each Swap
Agreement, and confirm the proposed Swap Agreements comply with the
Debtors’ Hedge Policy and hedging covenants under their Senior Revolving
Credit Facility. Evidence of such approvals is demonstrated by signature on a
hedging confirmation document;



the Debtors are expressly forbidden from any Hedging Activities that would
violate a covenant contained in the Senior Revolving Credit Facility; and



reports on Hedging Activities are provided quarterly to the board of directors of
Holdings and include disclosures regarding: (a) schedules of outstanding
derivative positions by year and commodity, (b) an analysis of the percent of
production hedged, based upon the then-current production estimates and
forecasts, and (c) cumulative gains and losses.
94.

The Debtors will lose the cash flow protections from their prepetition

Swap Agreements if the counterparties terminate such arrangements or take other adverse action.
This is a conceivable outcome even when Swap Agreements are “in the money.” The
commodity and financial instrument trading market has been historically and consistently
resistant to conducting business with hedging entities in financial distress. Counterparties have
sought to terminate swap agreements and discontinue activity prospectively because of fear that
a chapter 11 hedging partner is operating outside of the ordinary course of business with respect
to sophisticated transactions necessary to conduct the hedging business or because of a
perception that the hedging partner presents an unacceptable level of risk exposure without
adequate credit support. It is my understanding, based on discussions with counsel, that because
of the safe-harbor protections provided under the Bankruptcy Code with respect to the automatic
stay, hedging counterparties that may not have otherwise had a right to terminate Swap
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Agreements may exercise termination rights as a result of the Debtor’s petition for chapter 11
relief.
95.

In light of the foregoing, prior to the Petition Date, the Debtors entered

into the Waiver and Consent whereby the certain Lender Swap Parties agreed to waive certain
rights in connection with their Swap Agreements in exchange for additional protections during
the pendency of the Debtors’ Chapter 11 Cases and after the effective date of the Plan.8 In
particular, pursuant to the Waiver and Consent, the consenting Lender Swap Parties agreed to
waive defaults (and the right to declare an early termination date) relating to (i) the Debtors’
failure to pay certain interest payments prior to the Petition Date, (ii) the execution and
performance of the Restructuring Support Agreement, (iii) the solicitation of the Plan, (iv) the
filing of the Debtors’ chapter 11 petitions, and (v) certain other potential defaults pertaining to
the Debtors’ Revolving Credit Facility. In exchange for the benefits provided to the Debtors
under the Waiver and Consent, the Debtors agreed to certain modifications, effective upon the
execution of the Waiver and Consent, to the consenting Lender Swap Parties’ ISDAs, including
the creation of additional termination events that would apply during the pendency of the
Chapter 11 Cases (for example, a right to terminate upon the entry of an order dismissing or
converting the Debtors’ Chapter 11 Cases) and after the effective date of the Plan. I believe that
the terms of the Waiver and Consent reflect the result of good faith negotiations with the
consenting Lender Swap Parties and, absent the waivers and agreements set forth therein, the
Debtors would be exposed to significantly greater risk and their ability to engage in critical
Hedging Activities would be impaired.

8

The following description of the Waiver and Consent is intended as a summary and, in all respects, is subject to the
specific and complete terms of the agreement.
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The Debtors do not believe they owe any prepetition amounts on account

of the Swap Agreements but, to the extent they do, seek authority to pay them. The Debtors
have exercised their sound business judgment in their decision to honor and pay prepetition
obligations, if any, under the Swap Agreements. The Swap Agreements are essential to the
continued prudent operation of the Debtors’ businesses and provide revenue and cash flow
stability for the Debtors’ estates. Authority to pay prepetition obligations as the Debtors see fit
in their business judgment will underscore the Debtors’ intent and ability to continue
performing under the Swap Agreements and minimize disruption resulting from premature,
unilateral terminations by their counterparties and adverse consequences to the Debtors’
relationships with their senior secured lenders who provide these Swap Agreements as part of
their financial services. If the Debtors are not authorized to honor their prepetition obligations
under the Swap Agreements, many, if not all, counterparties may choose to terminate the Swap
Agreements. Without the ability to continue and maintain past Hedging Activities, the Debtors
would be vulnerable to fluctuations in the price of multiple commodities that could result in
significant diminution in the value of their estates. Accordingly, I believe the relief requested in
this motion will yield benefits that are in the best interests of the Debtors, their estates, and all
parties in interest.
E.

Cash Management System Motion
97.

By this motion, the Debtors are requesting interim and final authority,

pursuant to sections 105(a), 345(b), 363(b), 363(c), and 364(a) of the Bankruptcy Code and
Bankruptcy Rules 6003 and 6004, to (i)(a) continue operating their existing cash management
system (the “Cash Management System”), including through the continued maintenance of
existing bank accounts (the “Bank Accounts”) at the existing banks (the “Banks”) consistent
with the Debtors’ prepetition practices, (b) honor certain prepetition obligations related to the
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Cash Management System, (c) provide postpetition intercompany claims with administrative
expense priority, and (d) maintain existing business forms; and (ii) waive the requirements of
section 345(b) of the Bankruptcy Code to the extent they apply to the Debtors’ Bank Accounts.
98.

As described in the motion, the Debtors support their operations by using

a complex Cash Management System to collect, concentrate, and disburse funds generated by
the production and sale of crude oil and natural gas, as well as funds received from royalty and
operating agreements.9 The Cash Management System enables the Debtors to efficiently (i)
fund their operations and pay their financial obligations, (ii) monitor and forecast their cash
needs, (iii) track the collection and disbursement of funds, and (iv) maintain control over the
administration of their Bank Accounts.
99.

It is my understanding that the Cash Management System is comprised of

approximately twenty-four (24) Bank Accounts: eighteen (18) maintained by Wells Fargo Bank,
N.A. (“Wells Fargo”), two (2) maintained by Comerica Bank (“Comerica”), and two (2)
maintained by JP Morgan Chase Bank, N.A. (“JP Morgan”), one of which is an escrow
account. Wells Fargo, Comerica, and JP Morgan are designated as authorized depositories
pursuant to the U.S. Trustee’s operating guidelines. The Debtors’ two remaining Bank
Accounts are escrow accounts maintained by West Virginia State Treasurer’s Office and
Whitney National Bank.
100.

Although much of the Cash Management System is automated, personnel

in the Debtors’ treasury department (the “Treasury Department”) monitor the system and
manage the proper collection and disbursement of funds. Given the substantial economic scale
of the Debtors’ business operations, I believe that any disruption to the Cash Management
9

As discussed below, the Cash Management System is also used to fund the operations of two affiliated non-Debtor
entities.
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System would significantly interfere with the Debtors’ business and impede a successful
reorganization.
101.

Cash Collection. The Debtors’ primary sources of income include (i)

revenues from the sale of crude oil and natural gas and other payments on account of the
Debtors’ non-operating interests in oil and gas production and (ii) receipts reimbursing the
Debtors for expenditures they have made as operators under joint operating agreements (i.e.,
joint-interest billing receipts or “JIB Receipts”). It is my understanding based on conversations
with members of the Treasury Department that the Debtors’ revenues and receipts enter the Cash
Management System through several transfer methods, including check, wire transfer, and
automated clearing house (ACH) payment. Depending on the type of transfer method and the
source of the payment, funds may go to one of several collection accounts. Generally, check
payments are received by one of three (3) lockbox accounts, which are comprised of an account
for all JIB Receipts (the “JIB Lockbox”), an account for all revenue payments other than those
from properties located in the Williston Basin (the “Revenue Lockbox”), and an account for
revenue payments from properties located in the Williston Basin (the “Williston Lockbox”).
ACH payments and wire transfers are received directly by the Debtors’ concentration account
(the “Concentration Account”), except for those relating to properties in the Willison Basin.
These payments are received by a separate collections-only account (the “Williston Collections
Account”). In addition, certain non-Debtor affiliates (discussed below) pay management fees
and other amounts to the Debtors through direct transfers to the Concentration Account.
102.

Cash Concentration. I understand that all of the Debtors’ collections are

ultimately transferred into the Concentration Account, which functions as a centralized
repository of cash in the Cash Management System. Based on conversations with members of
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the Treasury Department, it is my understanding that funds from the JIB Lockbox and Revenue
Lockbox are automatically transferred (or “swept”) into the Concentration Account at the end of
each day. Similarly, funds in the Williston Lockbox are automatically transferred into the
Williston Collections Account at the end of each day, where they are held and manually swept
into the Concentration Account as needed. In addition to collections, funds drawn by the
Debtors under the Revolving Credit Facility are also deposited into the Concentration Account.
Such funding is subject to the Revolving Credit Facility borrowing base availability less the then
outstanding balance. Each night, Wells Fargo automatically sweeps the cash in the
Concentration Account into accounts maintained by Wells Fargo in the Cayman Islands, where
the cash earns interest. Each morning, Wells Fargo returns the cash, plus accrued interest, to the
Concentration Account.
103.

Cash Disbursements. The majority of payments made from the Cash

Management System, including payroll, employee health and welfare benefits, operating
expenses, and royalty payments, are made through several different disbursement accounts
(each, a “Disbursement Account” and, collectively, the “Disbursement Accounts”). The
Disbursement Accounts are automatically funded on a daily basis from the Concentration
Account in an amount equal to the payments made from the Disbursement Accounts for that
day.
104.

Payroll Account. The Debtors maintain a Disbursement Account for

payroll and other related expenses (the “Payroll Account”). The Payroll Account is held in the
name of Holdings and does not carry a cash balance at the end of each business day (a
“zero-balance account”). The Debtors wire funds for payroll obligations to their third party
payroll processor, Paycom Payroll, LLC, from the Payroll Account, which are then remitted to
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employees via direct deposit or, in one case, by check. The Debtors also pay various payroll
related expenses, including employee benefits, from the Payroll Account via either wire transfer
or ACH payment.
105.

A/P Account. The Debtors maintain a Disbursement Account for

payments to trade vendors, suppliers, and other holders of accounts payable (the “A/P
Account”). The A/P Account is held in the name of Halcón Resources Operating, Inc. (“Halcón
Operating”) and is a zero-balance account. Checks and ACH payments paid out of the A/P
Account are generally run twice weekly on Tuesdays and Thursdays.
106.

Revenue Disbursement Account. The Debtors maintain a Disbursement

Account to pay third parties on account of their royalty or other non-operating interests in the
wells that the Debtors operate (the “Revenue Disbursement Account”). The Revenue
Disbursement Account is held in the name of Halcón Operating and is a zero-balance account.
Checks and ACH payments paid out of the Revenue Disbursement Account are generally run
once monthly on the 25th of each month.
107.

Petty Cash Account. The Debtors maintain a Disbursement Account for

unanticipated operating expenses and check requests (the “Petty Cash Account”), which is
rarely utilized. The Petty Cash Account is held in Holdings’ name. The Petty Cash Account is a
non-zero balance account and maintains a $1,000 cash balance.
108.

Other Accounts. It is my further understanding based on conversations

with members of the Treasury Department that the Debtors also maintain several miscellaneous
accounts, which are discussed below.
109.

Money Market Account. The Debtors maintain a money market account

for the specific purpose of holding cash that relates to an ongoing dispute between two third
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parties over the right to receive certain royalty payments from the Debtors (the “Money Market
Account”). The Money Market Account is held in the name of Holdings, is a non-zero balance
account and, as of June 30, 2016, held a balance of approximately $165,000.
110.

JP Morgan Holding Account. The Debtors maintain a holding account

with JP Morgan (the “JPM Holding Account”) in the name of Holdings. The JPM Holding
Account was established to hold funds that were drawn down under the Revolving Credit
Facility prior to the Petition Date. Funds drawn down under the Revolving Credit Facility are
initially deposited into the Concentration Account and are then manually transferred into the
JPM Holding Account by the Treasury Department. When funds drawn under the Revolving
Credit Facility are needed to pay the Debtors’ various disbursements, the Treasury Department
manually transfers the amount needed out of the JPM Holding Account back into the
Concentration Account. Accordingly, the JPM Holding Account is only used to execute and
receive wire payments and transfers to and from the Concentration Account.
111.

Idle Accounts. The Debtors maintain several idle accounts that, though

considered part of the Cash Management System, do not actively receive or disburse funds to
any of the Bank Accounts (collectively, the “Idle Accounts”). The Idle Accounts are comprised
of (i) an account that was used to make payments to right-of-way agents (the “ROW Account”)
maintained in Holdings’ name, (ii) an additional right-of-way payment account maintained in the
name of Halcón Field Services, LLC (“Halcón FS”), and (iii) an operating account also
maintained in the name of Halcón FS. The ROW Account is a non-zero balance account and
maintains a $1,000 cash balance. The remaining Idle Accounts do not maintain a cash balance.
112.

Credit Card Account. The Debtors maintain an account with Comerica to

pay monthly balances and bank fees associated with approximately 120 credit cards used by the
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Debtors’ employees for authorized and approved business expenses, including approximately
112 fuel specific cards (the “Credit Card Account”). The Credit Card Account is currently
funded either by a management fee paid to the Debtors from SBE Partners, a non-Debtor general
partnership in which the Debtors hold a non-controlling interest or, to the extent the management
fee is insufficient to cover the outstanding balance in the Credit Card Account, by the
Concentration Account. The Credit Card Account is held in the name of Southern Bay
Operating LLC (now known as HK Energy Operating, LLC). The Credit Card Account is a nonzero balance account and, as of June 30, 2016, held a balance of approximately $104,000.
113.

Escrow Accounts. The Debtors maintain three escrow accounts for

statutory and contractual plugging and abandonment obligations that require the Debtors to
segregate certain funds (the “Escrow Accounts”). The following chart lists each Escrow
Account, the Bank that maintains it, the name each Escrow Account is held in, and its balance as
of June 30, 2016.
Escrow Account #

Bank

Name Held in

Approx. Balance as of
6/30/2016

XX0732

JP Morgan

Holdings

$503,000.00

XXXXXX7085

West Virginia State
Treasurer’s Office

Holdings

$50,000.00

XXXXX0138

Whitney National
Bank

Holdings

$57,000.00

114.

Affiliated Non-Debtor Entity Accounts. Two non-Debtor entities, (i) SBE

Partners and (ii) HK TMS (together with SBE Partners, the “Affiliated Non-Debtor Entities”),
have accounts in the Cash Management System and pay the Debtors, among other things,
management fees for the maintenance of these accounts. The Affiliated Non-Debtor Entities are
unrestricted subsidiaries under the Revolving Credit Facility and the Second Lien Note
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Indentures, the Third Lien Note Indenture, and Unsecured Note Indentures, and therefore, are not
guarantors of such obligations.
115.

HK TMS’s Accounts. HK TMS, a majority-owned subsidiary of the

Debtors, operates its business separately from that of the Debtors and uses its own Bank
Accounts for its cash collection, concentration, and disbursement needs (the “HK TMS
Accounts”). The Debtors consider the HK TMS Accounts to be part of the Cash Management
System although the accounts do not constitute property of the Debtors’ estates. Each of the HK
TMS Accounts is held in the name of HK TMS.
116.

It is my understanding that checks payable to HK TMS are received in a

lockbox account (the “HK TMS Lockbox”), which is a zero-balance account that is swept on a
daily basis into a separate concentration account (the “HK TMS Concentration Account”).
Wire transfers and ACH payments to HK TMS are received by the HK TMS Concentration
Account. The HK TMS Concentration Account is a non-zero balance account and, as of June
30, 2016, held a balance of approximately $41,900. As with the Concentration Account, cash in
the HK TMS Concentration Account is transferred to accounts in the Cayman Islands maintained
by Wells Fargo every night, and returned with interest on the following morning.
117.

Cash from the HK TMS Concentration Account is used to fund payments

from two disbursement accounts and a miscellaneous money market account. The disbursement
accounts are used to pay third parties with royalty or other non-operating interests in the wells
HK TMS operates and to make payments to HK TMS’s trade vendors, suppliers, and other
holders of accounts payable. Additionally, the money market account is used for the purpose of
holding a minimum restricted cash amount for quarterly dividend payments. These accounts are
maintained by HK TMS through the Treasury Department.
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SBE Partners’ Account. SBE Partners is a general partnership in which

the Debtors have a non-controlling interest. SBE Partners, through the Treasury Department,
maintains a commercial checking account for the purpose of making various payments, including
(i) the SBE Partners’ non-operating working interest in wells the Debtors operate, (ii) a monthly
management fee to the Debtors, and (iii) SBE Partners’ additional operating expenditures. The
SBE Partners Account is held in the name of SBE Partners and is largely funded by a monthly
hedge settlement payment and monthly royalty payments received on account of SBE Partners’
interests in well production. The SBE Partners Account is a non-zero balance account and, as of
June 30, 2016, held a balance of approximately $452,000. The funds in the SBE Partners’
Account do not constitute property of the Debtors’ estates.
119.

Intercompany Transactions and Claims. In the ordinary course of

business, the Debtors maintain business relationships between and among affiliated Debtors and
also with the Affiliated Non-Debtor Entities. These business relationships generate
intercompany receivables and payables (the “Intercompany Claims”) from various types of
transactions (the “Intercompany Transactions”), including transactions with HK TMS and
SBE Partners as well as intercompany services where certain of the Debtors provide services for
various Debtor affiliates. Although Intercompany Claims are generated as a result of the
Intercompany Transactions, it is my understanding based on conversations with members of the
Treasury Department that the Debtors do not maintain accounting on an entity-by-entity basis.
The Intercompany Claims are tracked on a net basis through an intercompany account, and
balances created from an Intercompany Transaction between one Debtor and another Debtor are
netted out but never cash settled. Balances from Intercompany Transactions between a Debtor
and an Affiliated Non-Debtor Entity are settled in cash on a monthly basis.
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Because of the centralized nature of the Debtors’ payment system, I

believe the Debtors’ operations would be severely impaired if they were not able to continue
making Intercompany Transactions in the ordinary course of business consistent with past
practices.
121.

Bank Fees. In the ordinary course of business, the Debtors incur and pay,

honor, or allow to be deducted from the appropriate Bank Accounts certain service charges and
other related fees, costs, and expenses charged by the Banks (collectively, the “Bank Fees”). To
the extent the balance in the applicable Bank Account decreases below a threshold amount
established by the applicable Bank, the Debtors may incur additional fees for sending and
receiving wire transfers, clearing checks, ACH transfers, and other transactions. The Debtors
pay approximately $11,800 per month on account of Bank Fees.
122.

The Debtors’ Existing Business Forms and Checks. In the ordinary course

of business, the Debtors use a variety of correspondence and business forms, including purchase
orders and checks (collectively, the “Business Forms”). To minimize the expense to the
Debtors’ estates associated with developing and/or purchasing entirely new forms, the delay in
conducting business prior to obtaining such forms and the confusion of suppliers and other
vendors, the Debtors are seeking authority to continue using their Business Forms substantially
in the forms used immediately prior to the Petition Date, without reference therein to the
Debtors’ status as “Debtor-in-Possession.”
123.

The operation of the Debtors’ businesses requires the continuation of the

Cash Management System during the pendency of these Chapter 11 Cases. Strict enforcement of
the U.S. Trustee Guidelines in these Chapter 11 Cases would severely disrupt the ordinary
financial operations of the Debtors by reducing efficiencies and creating unnecessary expenses.
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Absent the relief requested in the motion, the Debtors would be unable to effectively and
efficiently maintain their financial operations, which would cause significant harm to the Debtors
and their estates and creditors.
124.

As a practical matter, because of the Debtors’ corporate and financial

structure, I believe that it would be extremely difficult and expensive to establish and maintain a
separate cash management system for each Debtor and Affiliated Non-Debtor Entity. Requiring
the Debtors to adopt new, segmented cash management systems at this early and critical stage of
these cases, or to extract the Debtors from the Cash Management System, would be expensive,
create unnecessary administrative burdens, and be extraordinarily disruptive to the operation of
their global network. Based on the foregoing, I believe that the relief requested in the cash
management motion is in the best interests of the Debtors, their estates and all parties in interest,
and should be granted in all respects.
F.

Motion to Assume Restructuring Support Agreement
125.

By this motion, the Debtors are requesting authority, pursuant to sections

105(a), 362, and 365(a) of the Bankruptcy Code and Bankruptcy Rules 4001 and 6006, to
assume the Restructuring Support Agreement. A summary of the material terms of the
Restructuring Support Agreement is provided in the motion.10
126.

As discussed above, the Debtors engaged in substantial negotiations with

the Consenting Creditors that led to the parties entering into the Restructuring Support
Agreement, negotiation and solicitation on the terms of a plan and disclosure statement and,
ultimately, the filing of the Chapter 11 Cases and presentation of the Plan before the Court,
which has received overwhelming support and acceptance of each of the voting classes of

10

A copy of the Restructuring Support Agreement is attached hereto as Exhibit A.

58
WEIL:\95640687\23\51351.0003

Case 16-11724

Doc 2

Filed 07/27/16

Page 59 of 262

impaired claims and interests. Accordingly, the Restructuring Support Agreement has paved
the path for these Chapter 11 Cases, which were commenced with the main purpose of
implementing the restructuring transactions contemplated in the Restructuring Support
Agreement through the prepackaged Plan.
127.

The Restructuring Support Agreement is supported by creditors

throughout the Debtors’ capital structure, including holders of approximately 83% of the Third
Lien Notes, approximately 61% of the Unsecured Notes, 100% of the Convertible Note, and
approximately 63% of the Preferred Stock have signed on to the Restructuring Support
Agreement. Thanks, in large part, to these negotiations and the contributions of the Consenting
Creditors, the Debtors are before the Court with the Plan, which, in addition to being
overwhelmingly accepted by all voting classes of creditors and interest holders, also provides
recoveries, in the form of cash, new equity and warrants, to junior creditors and interest holders,
including to the holders of the Debtors’ Unsecured Notes, Convertible Note, and existing
preferred and common stock, that would not otherwise be available absent the overwhelming
support of the Consenting Creditors and the Debtors’ other key creditor constituencies.
128.

Given the Debtors’ complex capital structure, approval of the

Restructuring Support Agreement is critical to the Debtors’ successful reorganization.
Otherwise, the substantial value that would have been preserved for the Debtors’ estates and all
parties in interest will be jeopardized. After extensive efforts on the part of the Debtors and
their stakeholders, the Debtors believe that the Plan, as contemplated by the Restructuring
Support Agreement, represents the best outcome available in the Chapter 11 Cases.
129.

It is imperative that the Debtors quickly implement the restructuring

transaction pursuant to the Plan. To that end, the Restructuring Support Agreement provides for
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certain milestones that must be satisfied in order to meet the goal of a prompt restructuring. The
Debtors agree, or agreed, to:
a.

commence solicitation of votes on the Plan on or before June 20, 2016;

b.

obtain votes accepting the Plan from the holders of Third Lien Notes and
Unsecured Notes sufficient to satisfy the conditions for acceptance under
the Bankruptcy Code on or before July 29, 2016;

c.

commence these Chapter 11 Cases on or before 11:59 p.m. (Prevailing
Eastern Time) on August 2, 2016;

d.

file the Plan and Disclosure Statement within one (1) business day of the
Petition Date;

e.

file a motion to approve the Restructuring Support Agreement within one
(1) business day of the Petition Date and obtain an order of the
Bankruptcy Court approving this Motion on or before the first business
day after thirty-five (35) calendar days after the Petition Date, or otherwise
assume the Restructuring Support Agreement on or before the first
business day after thirty-five (35) calendar days after the Petition Date;

f.

obtain orders from the Bankruptcy Court approving the consensual use of
cash collateral (i) on an interim basis, by no later than four (4) business
days after the Petition Date, and (ii) on a final basis, by no later than
thirty-five (35) days after the Petition Date;

g.

obtain an order(s) from the Bankruptcy Court approving the Disclosure
Statement and confirming the Plan on or before the first business day after
forty-five (45) calendar days after the Petition Date; and

h.

the Effective Date will occur on or before the first business day after sixty
(60) calendar days after the Petition Date.

130.

Importantly, the commitments of the Debtors pursuant to the Restructuring

Support Agreement are subject to the exercise of their fiduciary duties (the “Fiduciary Out”).
It is my understanding that nothing in the Restructuring Support Agreement requires the
Debtors or any director, manager, member or partner of a Debtor, in their capacity as such, to
take any action, or to refrain from taking any action, that is inconsistent with such director’s,
manager’s, member’s or partner’s fiduciary obligations under applicable law. With respect to
the Debtors, the Restructuring Support Agreement includes a right, upon a reasonable
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determination made in good faith and based upon the advice of outside counsel, to terminate the
Restructuring Support Agreement pursuant to the Fiduciary Out.
131.

In order to implement the Restructuring Support Agreement, the Debtors

have agreed, as soon as practicable after entry of an order approving the Restructuring Support
Agreement, to (A) pay to (i) Latham & Watkins LLP, as counsel to the Third Lien Noteholders;
Paul, Weiss, Rifkind, Wharton & Garrison LLP, as counsel to the Unsecured Noteholders; and
Jones Day, as counsel to the Convertible Noteholder (“Noteholder Counsel”); (ii) Delaware
counsel retained by the Third Lien Noteholders, Unsecured Noteholders and Convertible
Noteholder (“Local Counsel”); and (iii) Houlihan Lokey Capital, Inc., as financial advisor to
the Third Lien Noteholders (“Noteholder Financial Advisors”), in each case, all then accrued
unpaid reasonable and documented fees and expenses, outstanding and payable in connection
with this matter and (B) continue to pay all outstanding reasonable and documented fees and
expenses incurred after the Petition Date on a current basis by (i) Noteholder Counsel, (ii) Local
Counsel, and (iii) Noteholder Financial Advisors, under their respective engagement letters or
other contractual arrangements, in connection with the Restructuring Support Agreement
without the need to file any interim or final fee applications with the Bankruptcy Court subject
to the Debtors obtaining Bankruptcy Court approval of any such payments.
132.

As set forth above, the restructuring transaction agreed to and

memorialized in the Restructuring Support Agreement, and to be implemented pursuant to the
Plan, presents the most expedient and cost-effective path forward to delevering the Debtors’
capital structure and preserving and maximizing value for the Debtors’ estates and their
creditors. The Restructuring Support Agreement is the product of extensive arm’s length, goodfaith negotiations among the Debtors and their largest creditors. Furthermore, the signing of the
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Restructuring Support Agreement was undertaken only after careful consideration by the
Debtors’ management and board of directors in consultation with their financial and legal
advisors. The consensus embodied in the terms of the Restructuring Support Agreement will
allow the Debtors to delever their balance sheets in an efficiently and orderly manner, and will
lay the foundation for a viable business with sustainable obligations to emerge. I believe that
the consensual restructuring made possible by the assumption of the Restructuring Support
Agreement presents the most expedient and cost-effective path to a timely emergence from
chapter 11. Accordingly, I believe that assumption of the Restructuring Support Agreement is
in the best interests of the Debtors, their estates and all parties in interest, and should be granted.
G.

Employee Wages and Benefits Motion
133.

By this motion, pursuant to sections 105(a) and 363(b) of the Bankruptcy

Code and Bankruptcy Rules 6003 and 6004, the Debtors are requesting entry of interim and
final orders (i) authorizing, but not directing, them to (a) pay, in their sole discretion, all
prepetition amounts required under or related to Compensation Obligations, Incentive Program
Obligations, Reimbursement Obligations, Withholding Obligations, Employee Benefit Plan
Obligations, Severance Obligations, and Contractor Obligations (each as defined in the
Employee Motion and, together with all fees, costs, and expenses incident thereto, including
amounts owed to third-party administrators, the “Employee Obligations”);11 (b) maintain and
continue to honor and pay, in their sole discretion, all amounts with respect to the Debtors’
business practices, programs, and policies for their Employees (as defined in the motion) (the
“Employee Wages and Benefits Programs”) as such were in effect as of the Petition Date and

11

As set forth in the motion, the Debtors believe that this list of wages, benefits, and other obligations is a
comprehensive list of obligations arising from the Debtors’ employee compensation and benefits programs. To the
extent that any plan or program obligation was inadvertently omitted, the term “Employee Obligations” includes
such obligation.
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as such may be modified, amended, or supplemented from time to time in the ordinary course of
business; and (c) honor any ongoing fees, costs, and expenses incident to the Employee Wages
and Benefits Programs, including amounts owed to third-party administrators. It is my
understanding that, as of the Petition Date, the aggregate amount of payments the Debtors are
obligated to make for prepetition Employee Obligations (including transfers of funds that the
Debtors hold on behalf of third-parties) is approximately $365,000. The Debtors are also
requesting that the Court authorize, but not direct, the banks and other financial institutions at
which the Debtors maintain disbursement accounts, at the Debtors’ direction, to receive,
process, honor, and pay, to the extent of funds on deposit, any and all checks drawn or
electronic fund transfers requested or to be requested by the Debtors relating to the prepetition
Employee Obligations.
134.

As of the Petition Date, the Debtors employ approximately 254

Employees, all on a full-time basis. The Employees perform a wide variety of critical services
for the Debtors, including field operations, management, engineering, midstream operations and
construction, procurement, geological and geophysical assessment, mechanical and electrical
repairs and maintenance, land and resource management, accounting, marketing, safety training,
engineering, logistics, tax and governmental compliance, and company management and
administration, among others. The vast majority of the Employees are located in Texas (178
Employees); however, the Debtors also have a significant Employee presence in Colorado (29
Employees) and North Dakota (42 Employees). Other Employees are employed at sites in
Louisiana, Ohio, Arkansas, Mississippi, and Pennsylvania. All Employees are employed by
Holdings. In addition to their Employees, the Debtors rely on services from a supplemental
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workforce comprised of four contractors provided by employment agencies (collectively, the
“Contractors”).
135.

The Debtors’ workforce is the most important part of their business. The

Employees’ and Contractors’ skills and/or knowledge of the Debtors’ infrastructure and
operations are essential to the continued operation of the Debtors’ business. Without the
Employees’ and Contractors’ continued, uninterrupted services, an effective reorganization of
the Debtors will not be possible. I believe that any delay in paying or failure to pay prepetition
Employee Obligations could irreparably impair the morale of the workforce at the time when
the Employees’ dedication, confidence, retention, and cooperation are most crucial. It could
also inflict a significant financial hardship on their families. The Debtors cannot risk such a
substantial disruption to their business operations, and it is inequitable to put Employees at risk
of such hardship. Moreover, without this relief, otherwise-loyal Employees may seek other
work opportunities, thereby putting at risk the Debtors’ continued operation as a reorganized
enterprise. I believe that payment of the prepetition Employee Obligations (which include
amounts owed to Contractors) and continuation of the Employee Wages and Benefit Programs
is therefore necessary for the Debtors’ successful reorganization. It is also necessary to pay the
obligations owed to the Contractors and to the agencies on their behalf, so that the Contractors
and agencies will continue to assist with the Debtors’ staffing needs as needed. Payment of
these obligations will enable the Debtors to continue to operate their business in an economic
and efficient manner without disruption.
136.

Payment of prepetition Reimbursement Obligations, in particular, is

necessary because any other treatment of Employees would be highly inequitable and risk
alienation of the Debtors’ workforce. Employees who have incurred Reimbursable Expenses
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should not be forced personally to bear their cost, especially because the Employees incurred
the Reimbursable Expenses for the Debtors’ benefit, in the course of their employment by the
Debtors, and with the understanding that they would be reimbursed for doing so. Payment of
fees to the administrators and servicers of the Employee Wages and Benefit Programs is also
necessary. Without the continued service of these administrators, the Debtors will be unable to
continue to honor their obligations to Employees under the Employee Wages and Benefits
Programs in an efficient and cost-effective manner.
137.

I do not believe that any Employee or Contractor is owed prepetition

amounts exceeding the $12,850 cap imposed by section 507(a)(4) of the Bankruptcy Code and,
accordingly, the Debtors are not seeking relief to pay prepetition Compensation Obligations
owed to any individual in excess of such cap.
138.

I believe that the total amount of prepetition claims the Debtors are

seeking to pay in the Employee Motion is modest compared to the magnitude of the Debtors’
overall business—less than less than two hundredths of a percent (.02%) of the total debt to be
restructured in these Chapter 11 Cases. The Debtors have sufficient funds to pay the Employee
Obligations in the ordinary course of business using cash maintained by the Debtors and the
cash generated through operations, as well as the additional liquidity that the Debtors will have
access to pursuant to their proposed debtor-in-possession financing. Accordingly, I believe the
relief requested in this motion is necessary to avoid immediate and irreparable harm and is in
the best interests of the Debtors, their estates, and all parties in interest.
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Motion to Honor Payments to Interest Owners,
Operating Expenses, Joint Interest Billings and Other Trade Claims
139.

By this motion, pursuant to sections 363(b) and 105(a) of the Bankruptcy

Code and Bankruptcy Rules 6003 and 6004, the Debtors are seeking interim and final authority,
but not direction, to: (a) deliver, in the ordinary course of business, funds owed to holders of
royalty, working and other interests as required by the Debtors’ various leases and related
agreements (the “Interest Owner Payments”) and (b) continue to honor, satisfy and dispute the
obligations incurred in connection with their ongoing business operations and the operation of
their oil and gas properties, including, without limitation, Operating Expenses, Marketing
Expenses, JIB Payments, Land Payments, and Other Trade Claims (each as defined in the motion
and, collectively, with Interest Owner Payments, the “Obligations”), in the ordinary course of
business and without regard to whether such Obligations relate to the prepetition or postpetition
periods. Because the Debtors satisfy the Obligations from disbursement accounts at the Debtors’
Banks, the Debtors are further requesting that the Court authorize, but not direct, the Banks to
receive, honor, process, and pay any and all checks drawn, or electronic fund transfers requested
or to be requested, on the Debtors’ accounts to the extent that such checks or electronic fund
transfers relate to the Obligations.
140.

As of the Petition Date, the Debtors estimate that they owe approximately

$139,600,000 in prepetition Obligations to Interest Owners (as defined in the motion) and other
creditors, of which approximately $76,750,000 will come due in the first thirty (30) days of the
Chapter 11 Cases. As described in further detail below, approximately $136,400,000 or roughly
98% of the amount the Debtors are requesting authority to pay or transfer pursuant to the motion
represent royalties and other payments to Interest Owners and other parties on account of the
Debtors’ working and non-operated working interests that either are not property of the Debtors’
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estates or, if left unpaid, could result in significant fines, penalties, or other severe consequences
for the Debtors, including the creation and imposition of statutory liens on the Debtors’ assets,
enhanced damages or interests for creditors or counterparties, or the elimination of the Debtors’
interests or property rights in their valuable wells, leases or other properties. Moreover, as
described in further detail below, this $136,400,000 includes approximately $42,000,000 in
royalty and similar payment obligations that are either not yet large enough for disbursement,
disputed, or have not been paid due to title defect, probate issues or other ongoing litigation – so
called “suspense obligations” – which the Debtors regularly resolve or otherwise settle in the
ordinary course but do not anticipate paying near this full amount during the course of these
Chapter 11 Cases; rather, they are only seeking authority to pay the full amount of these
“suspense obligations” out of an abundance of caution.
141.

Accordingly, the balance of the general unsecured claims that the Debtors

are seeking to pay pursuant to the motion – specifically, $1,900,000 on an interim basis and
$3,200,000 on a final basis – is a relatively modest or de minimis amount but nevertheless
necessary to avoid disruption to the Debtors’ operations. Furthermore, because general
unsecured claims and trade claims are unimpaired and will be paid in full under the Debtors’
proposed Plan (which was overwhelmingly accepted by all classes of voting creditors and
interest holders), the requested authority to pay this modest amount of claims in the ordinary
course will alter the timing, and not the amount or priority, of such payments. A chart outlining
the various categories and approximate amounts of prepetition claims that the Debtors are
seeking authority to pay pursuant to the motion is set forth below.
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Description of Obligation

Estimated
Amount
Outstanding as
of the Petition
Date

Estimated
Amount Due
Prior to the
Final Hearing

Interest Holder
Payments

Payments of the accrued and undisputed share of
production proceeds to Royalties, ORRI Payments, and
Non-Operating Working Interest Payments.

$41,400,000

$39,500,000

Suspense
Obligations

Royalty amounts currently held back for payment for issues
including, without limitation, de minimis amount,
incomplete information, probate, title defects, and
litigation.

$42,000,000

$700,000

Operating
Expenses

Payments including: (i) lease operating expenses, such as
salt water disposal, equipment rentals, materials used in
production, chemicals, fuel, etc.; (ii) capital expenses for
drilling and completions, fluid management/flowback,
major work over expense, etc.; and (iii) other operating
expenses.

$46,500,000

$30,750,000

Marketing
Expenses

Payments to vendors for services necessary to transfer oil
and natural gas production to market, including, without
limitation, gathering, transportation, treating, dehydration,
compression, separation, processing, fractionation, and
other services.

$3,200,000

$1,600,000

JIB Payments

Payments to operators for the Debtors’ share of Operating
Expenses owed for non-operated wells and leases.

$3,000,000

$2,000,000

Land
Payments

Payments to land and mineral interest owners on currently
undeveloped or non-producing property.

$300,000

$300,000

Other Trade
Claims

Amounts owed to other general unsecured trade vendors
including, without limitation service providers,
professionals, software licenses, office equipment leases,
prepetition utilities and others.

$3,200,000

$1,900,000

$139,600,000

$76,750,000

Total:

142.

The Obligations arise from all facets of the Debtors’ business operations,

and in large part from the Debtors’ role as operator or non-operated working interest holder for
numerous joint operating agreements (“JOAs”) governing operations on their oil and gas
properties. JOAs are commonly used in the oil and gas industry as a means for multiple parties
to pool their working interests (generally, the right granted to the lessee of a property to explore
and produce oil and gas) in leases and wells in a particular geographic area for the purpose of
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sharing the costs and proceeds of development, operation, and production. JOAs divide a
working interest between an operating party (called the operator) and one or more non-operating
parties.
143.

The Debtors serve as the operator for approximately 95% of their

estimated proved reserves. As a general matter, the operator is responsible for overseeing the
day to day management and operation of the area covered by a JOA. The operator is also
responsible for the timely, proper and efficient operation of the lease and corresponding wells for
its benefit and that of the various interest owners, which can include, among others, owners of
royalty interests, owners of overriding royalty interests, and owners of non-operating working
interests.
144.

Hydrocarbons that are produced from operated wells (i.e., the production)

are either marketed to third parties by the operator (with the proceeds to be distributed to interest
holders, as required) or distributed in-kind to the various interest holders or their designees. The
Debtors make payments to approximately 4,000 owners of various types of interests each month.
The Debtors also hold certain payments to interest owners in “suspense” because they are too
small to warrant payment under the terms of the JOAs or other operating instruments or if the
Debtors have determined they should not be paid because of a dispute or for other legal reasons.
The extent to which Suspense Obligations will become due and payable during the first thirty
(30) days of the chapter 11 is particularly difficult for the Debtors to estimate. Thus, although
based on available information the Debtors believe that approximately $500,000 in Suspense
Obligations will become due and payable in the first thirty (30) days of these cases, out of an
abundance of caution the Debtors are seeking interim relief to pay the entire amount of
obligations held in suspense as of the Petition Date, i.e., approximately $42 million. The
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operator is responsible for remitting and distributing taxes and other amounts owed for the
operation of the leases and wells covered by the JOA. These operating costs and expenses are
shared among the JOA parties according to its terms, and may either be repaid on a cash basis or
deducted from the proceeds distributable to non-operating interest holders. As explained in
further detail below, failure to make required payments to or on behalf of interest owners could
jeopardize the Debtors’ oil and gas leases.
145.

In their capacity as operator under the various JOAs, the Debtors incur

operating expenses and other exploration and production-related obligations to third parties,
including vendors, contractors, subcontractors and suppliers, who provide services, supplies and
materials necessary to ensure that operations continue in a timely manner, as well as certain
capital expenditures. It is my understanding that the Debtors generally pay operating expenses
on a timely basis in accordance with contractual or customary trade terms, which range from 10
to 45 days from the date the Debtors receive an invoice (for various reasons, an invoice may not
be received for 15 days or more after the date that services were provided). Many of the invoices
for the operating expenses will cover both prepetition and postpetition expenses. As explained in
further detail below, failure to pay the operating expenses when due can cause severe
consequences to the Debtors’ ability to continue operations and to the Debtors’ rights under
their JOAs.
146.

The Debtors, as operators, also regularly incur various costs and expenses

to bring their production to market by gathering, treating, processing, dehydrating, compressing,
fractionating, storing and transporting the production through a network of gathering systems,
storage tanks, processing facilities, pipelines and trucks. These services are necessary for the
Debtors’ ongoing operations. It is my understanding that the Debtors usually pay these vendors
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within 10 days of being presented an invoice (totaling approximately 15 to 45 days after the
month of production). The Debtors pay for these services on account their own interest in
production, and also, in certain circumstances, on behalf others with an interest in the production.
147.

The Debtors also make certain expenditures in connection with non-

operated properties, including properties in which the Debtors own working interests in certain
leases and wells that are operated by third-parties under various JOAs and properties that are not
currently producing. In the instances where the Debtors own a non-operating working interest in
certain oil and gas leases or wells, the Debtors owe amounts similar to the amounts they are
owed when they act as the operator. In such cases, the Debtors’ failure to timely make required
payments may provide grounds for the operator to assert contractual or statutory lien rights
against the Debtors’ interest in a well and the underlying oil and gas lease and possibly may lead
to defaults under the provisions of certain JOAs. The Debtors also make certain payments under
oil and gas leases on non-producing properties, including payments that arise when no wells
have yet been drilled on the property, payments for the shut in of a well, and other payments
owed on account of maintaining and extending the life of a property’s reserves. Failure to make
such payments could cause the Debtors’ to lose their rights to undeveloped acreage and reserves,
and could also result in the termination of the applicable leases.
148.

In the ordinary course of business, the Debtors also incur miscellaneous

other costs and expenses to various vendors, suppliers and third parties that support their
corporate office and field operations. Such other trade vendors include, among others, office
equipment lessors, utility providers owed for prepetition services, and providers of information
technology, software, human resources, and other services essential to the Debtors’ continued
operations and the administration of their estates.
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Maintaining the Debtors’ rights under the oil and gas leases is of

paramount importance. The revenues derived from the lands leased by the Debtors represent the
majority of the Debtors’ operating income and are the core of the Debtors’ businesses. Absent
timely payment of the Obligations, the Debtors’ revenue stream and ability to operate their
business may be severely impaired. Failure to timely honor and pay the Obligations may result
in, among other consequences, the Debtors being forced to shut in certain affected wells.
Shutting in any given well may have economic consequences to the Debtors beyond temporary
cessation of production and revenue therefrom. For instance, it may not be possible to reestablish production from a well that has been shut in. Further, the act of shutting in a well can
trigger obligations to other interest owners in that well, including payment obligations or
potential forfeiture of the Debtors’ interest under the terms of an oil and gas lease. In addition,
the Debtors’ ongoing operations depend, to a significant degree, on their relationships with the
parties to whom Obligations are owed. If these relationships are harmed, either through the
nonpayment of Obligations as they become due, or through the perceived difficulties of dealing
with chapter 11 debtors, the Debtors will likely encounter particularized controversies with each
entity, unnecessary costs and distractions and corresponding harm to their businesses with the
possible loss of value.
150.

Further, the competition to obtain desirable undeveloped oil and gas leases

can be intense between the Debtors and various competitors in the oil and gas industry.
Counterparties to the Debtors’ oil and gas leases may attempt to exercise remedies in the event
that the Obligations are not satisfied. The loss of any of the Debtors’ remaining leases could deal
an irreparable blow to the Debtors’ efforts to maximize the value of their assets for stakeholders
since there is no guarantee that the Debtors would be able to renew or reinstate a defaulted or
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terminated lease. Moreover, any uncertainty or questions regarding the Debtors’ ability to honor
the terms of their oil and gas leases as a result of the Chapter 11 Cases may impair the Debtors’
ability to negotiate with prospective counterparties and obtain new oil and gas leases. Lastly, the
revenues realized from oil and gas production related to the leases is the primary source of
revenue for the Debtors, and those revenues must not be placed in jeopardy due to failure to pay
the Obligations.
151.

I believe that payment of the Debtors’ general unsecured claims and trade

claims in the ordinary course of business as they become due will avoid value-destructive
business interruption. The goods and services secured by satisfaction of such obligations are
necessary for the Debtors’ to maintain their corporate and field operations without interruption.
Furthermore, as set forth above, payment of the Debtors’ general unsecured claims and trade
claims as requested herein will impact only the timing of payment, and not the priority of those
claims, as the Debtors’ Plan contemplates all general unsecured claims riding through and being
rendered unimpaired by these Chapter 11 Cases. Authority to pay such claims as they come due
will assist the smooth transition into and out of these Chapter 11 Cases and will ensure the
Debtors’ continued operation during the intervening period.
152.

I believe that the harm to the estates that may result from nonpayment of

the Obligations will most likely exceed the amount of such claims by a significant margin. The
Debtors’ cash on hand and the cash generated by the Debtors’ business as well as the additional
funds to be provided under the Debtors’ proposed debtor-in-possession financing will provide
ample liquidity for payment of the Obligations and continued operation in the ordinary course
during the administration of these Chapter 11 Cases. The Debtors are not seeking to pay the
Obligations immediately or in one lump sum; rather, the Debtors intend to pay them as they
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become due and payable in the ordinary course of the Debtors’ business. The Debtors are
generally current on payments of the Obligations in the ordinary course of business.
Accordingly, I believe the relief requested in this motion is necessary to avoid immediate and
irreparable harm and is in the best interests of the Debtors, their estates, and all parties in interest.
I.

Tax Motion
153.

By this motion, pursuant to sections 105(a), 363(b), 507(a) and 541(d) of

the Bankruptcy Code and Bankruptcy Rules 6003 and 6004, the Debtors are requesting (i)
interim and final authority to satisfy all Taxes and Assessments (as defined below) due and
owing to various local, state, and federal taxing and governmental authorities (collectively, the
“Taxing Authorities”) that arose prior to the Petition Date, including all Taxes and Assessments
subsequently determined by audit or otherwise to be owed for periods prior to the Petition Date,
and (ii) that the Court authorize, but not direct, the Banks to receive, honor, process, and pay all
checks issued or to be issued and electronic fund transfers requested or to be requested relating to
the above.
154.

I understand that the Taxes and Assessments the Debtors typically incur

generally fall into the following categories: Sales and Use Taxes, Franchise and Income Taxes,
Royalty Withholding Taxes, Severance Taxes, Property Taxes, and Regulatory and Compliance
Obligations (collectively the “Taxes and Assessments”). In the twelve months prior to June 30,
2016, it is my understanding that the Debtors paid approximately $50,518,000 in Taxes and
Assessments. As of the Petition Date, the Debtors estimate that approximately $9,704,000 in
Taxes and Assessments will become due and owing to the Taxing Authorities after the Petition
Date, including approximately $3,372,000 within the first thirty (30) days following the Petition
Date and an additional $1,200,000 (approximately $4,500,000 total) within the first forty-five
(45) days following the Petition Date.
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Further, I understand that failure to pay the aforementioned Taxes and

Assessments may cause the Taxing Authorities to take precipitous action, including, but not
limited to, filing liens, preventing the Debtors from conducting business in the ordinary course in
the applicable jurisdictions in which they operate, and potentially holding directors and officers
personally liable, all of which would disrupt the Debtors’ day-to-day business operations,
potentially impose significant costs of the Debtors’ estates and their creditors, and hinder the
Debtors’ efforts to successfully reorganize. Based on the foregoing, I believe that the relief
requested in the tax motion is in the best interests of the Debtors, their estates, and all parties in
interest and should be approved.
J.

Utilities Motion
156.

By this motion, the Debtors are requesting, pursuant to sections 366 and

105(a) of the Bankruptcy Code and Bankruptcy Rules 6003 and 6004, entry of interim and final
orders (i) approving the Debtors’ proposed form of adequate assurance of payment for
postpetition Utility Services (as defined below); (ii) establishing procedures for resolving
objections by Utility Companies (as defined below) relating to the adequacy of the proposed
adequate assurance; and (iii) prohibiting the Utility Companies from altering, refusing, or
discontinuing service to, or discriminating against, the Debtors on the basis of the
commencement of these Chapter 11 Cases or that a debt owed by the Debtors for Utility Services
rendered before the Petition Date was not paid when due.
157.

To operate their business and manage their properties, the Debtors obtain

telecommunications, satellite, waste disposal, water, gas, electricity and other utility services
(collectively, the “Utility Services”) from a number of utility companies (collectively, the
“Utility Companies”). A nonexclusive list of the Utility Companies that provide Utility
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Services to the Debtors, as of the Petition Date, is annexed as Exhibit C to the motion (the
“Utility Services List”).
158.

To the best of my knowledge, there are no defaults or arrearages of any

significance for the Debtors’ undisputed invoices for prepetition Utility Services, other than
payment interruptions that may be caused by the commencement of these Chapter 11 Cases.
Based on their monthly average for the twelve (12) months prior to the Petition Date, the Debtors
estimate that their cost of Utility Services for the next thirty (30) days will be approximately
$400,000.
159.

To operate their businesses and manage their properties, the Debtors

obtain Utility Services from a number of Utility Companies or their brokers. Uninterrupted
Utility Services are essential to the Debtors’ ongoing operations, and, therefore, the success of
the Debtors’ reorganization. Indeed, any interruption in Utility Services, even for a brief period
of time, would disrupt the Debtors’ ability to continue operations. This disruption would
adversely impact customer relationships and result in a decline in the Debtors’ revenues and
profits. Such a result could seriously jeopardize the Debtors’ reorganization efforts and,
ultimately, the value of the Debtors’ estates and creditor recoveries. It is, therefore, critical that
Utility Services continue uninterrupted during these Chapter 11 Cases.
160.

I believe and am advised that the proposed objection procedures are

necessary to the success of the Debtors’ Chapter 11 Cases because if such procedures are not
approved, the Debtors could be forced to address numerous requests by Utility Companies for
adequate assurance in a disorganized manner during the critical first weeks of the Chapter 11
Cases. Moreover, a Utility Company could blindside the Debtors by unilaterally deciding—on
or after the thirtieth day following the Commencement Date—that it is not adequately protected
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and threatening to discontinue service or making an exorbitant demand for payment to continue
service. Discontinuation of Utility Service could disrupt operations and jeopardize the Debtors’
reorganization efforts and, ultimately, the value of the Debtors’ estates and creditor recoveries.
161.

Based on the foregoing, I believe that the relief requested will ensure the

continuation of the Debtors’ business at this critical juncture as the Debtors transition into
chapter 11 and that the relief requested provides the Utility Companies with a fair and orderly
procedure for determining requests for additional adequate assurance.
K.

Insurance and Surety Bond Motion
162.

By this motion, pursuant to sections 105(a), 362(d), 363(b), and 503(b) of

the Bankruptcy Code and Bankruptcy Rules 4001, 6003, and 6004, the Debtors are requesting
entry of interim and final orders authorizing them (i) to continue the Debtors’ workers’
compensation programs and various liability, property, and other insurance programs
(collectively, the “Insurance Programs” and all premiums and other obligations related thereto,
including any broker or advisor fees, taxes, or other fees, collectively, the “Insurance
Obligations”) through several insurance carriers (each, an “Insurance Carrier”) and the Surety
Bond Program (as defined below) and (ii) to pay any prepetition obligations arising under the
Insurance Programs or the Surety Bond Program.
163.

The Workers’ Compensation Programs. It is my understanding that, under

the laws of the various states in which they operate, the Debtors are required to maintain
workers’ compensation insurance coverage (collectively, the “Workers’ Compensation
Programs”) for claims arising from each state’s statutory workers’ compensation program. The
Debtors pay annual, prospective premiums to maintain the Workers’ Compensation Programs,
which are established and billed to the Debtors by the applicable Insurance Carrier at the outset
of each coverage period. It is my understanding that there are no deductibles for the Workers
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Compensation Programs, and, as of the Petition Date, the Debtors do not owe any prepetition
Insurance Obligations on account of the Workers’ Compensation Programs.
164.

The Liability and Property Insurance Programs. I understand that the

Debtors maintain various liability and property insurance policies, which provide the Debtors
with insurance coverage for general commercial claims, property damage, pollution-related
claims, well blowouts, collision and other liabilities arising from company-owned vehicles,
claims relating to the administration of employee benefit plans and the Debtors’ employment
practices, directors’ and officers’ liability, and other property-related and general liabilities, as
well as excess policies related to the same (collectively, the “Liability and Property Insurance
Programs”). Pursuant to the Liability and Property Insurance Programs, the Debtors are
required to pay premiums based upon a fixed rate established and billed by each Insurance
Carrier, in addition to applicable deductibles. The Liability and Property Insurance Programs
each have an annual premium that is paid prospectively. It is my understanding that, as of the
Petition Date, the Debtors are not aware of any outstanding premiums or other amounts owed to
the various Insurance Carriers for the Liability and Property Insurance Programs.
165.

Insurance Broker. The Debtors utilize Bowen, Miclette & Britt

Insurance Agency, LLC (“Bowen”) as their insurance agent and broker to assist with the
procurement and negotiation of certain Insurance Programs and, in most circumstances, to remit
payment to the Insurance Carriers on behalf of the Debtors for the current policy periods.
Bowen’s fees (the “Broker’s Fees”) are paid on a commission basis by the Insurance Carriers.
Thus, the Debtors do not believe that they have any outstanding obligations owed to Bowen for
Broker’s Fees.
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Surety Bond Program. In the ordinary course of business, the Debtors are

required to provide surety bonds to certain third parties, often governmental units or other public
agencies, to secure the Debtors’ payment or performance of certain obligations (the “Surety
Bond Program”). In every case, the Debtors are party to an indemnity agreement that sets forth
the surety’s rights to recover from the Debtors (collectively, the “Surety Indemnity
Agreements”). The premiums for the surety bonds are generally determined on an annual basis
and payment is remitted by Bowen on behalf of the Debtors when the bonds are issued and
annually upon each renewal. It is my understanding that, as of the Petition Date, the Debtors
have approximately $8,440,000 in outstanding surety bonds.
167.

In light of the risks applicable to the Debtors’ operations and the critical

need for the Debtors to protect their assets from such risks, I believe it essential that the Debtors
maintain the Insurance Programs and the Surety Bond Program and pay all Insurance
Obligations and Surety Bond Obligations during the course of these Chapter 11 Cases. Without
authority to maintain and pay amounts owing in connection with the Insurance Programs and the
Surety Bond Program, the ability of the Debtors to conduct operations in many locations would
come to a halt to the detriment and prejudice of all parties in interest. Additionally, based on the
Debtors’ current circumstances, it is not likely that the Debtors will be able to renew or replace
their existing Insurance Programs or Surety Bond Program on more favorable terms.
Furthermore, the Debtors must maintain most of the Insurance Programs to comply with the U.S.
Trustee’s operating guidelines. Based on the foregoing, I believe that the relief requested in the
insurance motion is in the best interests of the Debtors, their estates and all parties in interest,
and should be granted in all respects.
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Claims Trading Motion
168.

By this motion, pursuant to sections 362 and 105(a) of the Bankruptcy

Code, the Debtors are seeking interim and final authority to establish procedures to protect the
potential value of certain attributes possessed by the Debtors for U.S. federal income tax
purposes (the “Tax Attributes”), including, as of December 31, 2015, approximately $1.5
billion in estimated, consolidated net operating loss carryforwards and approximately $110
million in estimated, consolidated alternative minimum tax net operating loss carryforwards
(collectively, “NOLs”).
169.

These Tax Attributes are valuable assets of the respective Debtors’ estates

because the Tax Code generally permits corporations to carry over their Tax Attributes to reduce
future taxable income. Accordingly, absent any intervening limitations, the Tax Attributes could
substantially reduce the Debtors’ U.S. federal income tax liability during the pendency of these
Chapter 11 Cases (such as in connection with the disposition of assets) or, potentially, in the
event of a future transaction, to offset future income tax liabilities. The Tax Attributes could
thus translate into future tax savings over time and any such savings could enhance the Debtors’
cash position for the benefit of all parties in interest.
170.

An ownership change, pursuant to section 382 of the United States

Internal Revenue Code (which is described further in the motion), prior to the effective date of a
chapter 11 plan could effectively eliminate the Debtors’ ability to use their Tax Attributes,
thereby resulting in a significant loss of potential value to the Debtors’ estates. Accordingly, the
Debtors propose procedures that would permit them to monitor and approve certain changes in
the ownership of certain securities of Holdings (including by claiming a worthlessness
deduction) to protect against the occurrence of an ownership change during the pendency of
these bankruptcy cases. Specifically, the proposed procedures would apply with respect to: (1)
80
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the common stock of Holdings, (2) the Preferred Stock, (3) the Convertible Note, and (4) options
and similar rights to acquire such securities. The procedures are narrowly tailored to preserve
the Debtors’ ability to use their Tax Attributes, yet also provide latitude for trading of securities
below specified levels or through the notice process. Accordingly, I believe the relief requested
in this motion is necessary to avoid immediate and irreparable harm and is in the best interests of
the Debtors, their estates, and all parties in interest.
M.

Ordinary Course Professionals Motion
171.

By this motion, pursuant to sections 105, 327, 328, and 330 of the

Bankruptcy Code, Bankruptcy Rule 2014, and Local Rule 2014-1, the Debtors are requesting
(i) authority to establish certain procedures to retain and compensate those professionals that the
Debtors employ in the ordinary course of business (the “Ordinary Course Professionals”),
effective as of the Petition Date, without the submission of separate retention applications and
the issuance of separate retention orders for each individual Ordinary Course Professional, and
(ii) authority to compensate and reimburse such professionals without individual fee
applications.
172.

The Debtors are seeking the continued employment of the Ordinary

Course Professionals to render professional services to the Debtors’ estates in the same manner
and for the same purposes as the Ordinary Course Professionals were retained prior to the
Petition Date. It is my understanding that, in the past, these professionals have provided general
corporate legal counsel, litigation, real estate, intellectual property, tax, accounting, employee
related issues, and/or other related services to the Debtors that have had a direct and significant
impact on the Debtors’ day-to-day operations. I believe it is essential to continue the
employment of these Ordinary Course Professionals, many of whom are already familiar with
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the Debtors’ business and financial affairs, to avoid disruption of the Debtors’ normal business
operations and the cost, expense, and delay of securing replacement professionals.
N.

Interim Compensation Procedures Motion
173.

By this motion, pursuant to sections 105(a), 330, and 331 of the

Bankruptcy Code, Bankruptcy Rule 2016, and Local Rule 2016-2, the Debtors are requesting
that the Court establish an orderly, regular process for the monthly allowance and payment of
compensation and reimbursement of expenses (the “Interim Compensation Procedures”) for
professionals whose services are authorized by this Court pursuant to sections 327, 328, or 1103
of the Bankruptcy Code and who will be required to file applications for allowance of
compensation and reimbursement of expenses pursuant to sections 330 and 331 of the
Bankruptcy Code and Bankruptcy Rule 2016(a). It is my belief that establishing orderly
procedures to pay the Debtors’ professionals and attorneys whose retentions are approved by this
Court and who will be required to file applications for the allowance of compensation and
reimbursement of expenses will enable the Debtors to closely monitor the costs of administering
these Chapter 11 Cases, maintain a level cash flow, and implement efficient cash management
procedures. Moreover, the Interim Compensation Procedures will allow the Court and the key
parties in interest to insure the reasonableness and necessity of the compensation and
reimbursement sought by retained professionals.
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Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that the foregoing
is true and correct.
Dated: July 27, 2016
Houston, Texas
Halcón Resources Corporation
(for itself and on behalf of the other Debtors)
/s/ Stephen W. Herod
Name: Stephen W. Herod
Title: President
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Exhibit A
Restructuring Support Agreement
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EXECUTION VERSION

RESTRUCTURING SUPPORT AGREEMENT
This RESTRUCTURING SUPPORT AGREEMENT (as amended, supplemented or
otherwise modified from time to time in accordance with the terms hereof, this “Agreement”),
dated as of June 9, 2016, is entered into by and among (i) Halcón Resources Corporation
(“Holdings” and, together with certain of its subsidiaries that are parties hereto and listed on
Schedule 1 hereto, the “Company”), (ii) the undersigned beneficial holders, or investment
advisors or managers for the account of beneficial holders (the “Third Lien Noteholders” and,
together with their respective successors and permitted assigns and any subsequent Third Lien
Noteholder that becomes party hereto in accordance with the terms hereof, the “Consenting
Third Lien Noteholders”), of the 13.0% Senior Secured Third Lien Notes due 2022 (the “Third
Lien Notes”) issued under that certain Indenture, dated as of September 10, 2015, by and among
Holdings, as issuer, each of the guarantors named therein, and U.S. Bank National Association,
as indenture trustee, as amended, modified, or otherwise supplemented from time to time (the
“Third Lien Indenture”), (iii) the undersigned beneficial holders, or investment advisors or
managers for the account of beneficial holders (the “Unsecured Noteholders” and, together with
their respective successors and permitted assigns and any subsequent Unsecured Noteholder that
becomes party hereto in accordance with the terms hereof, the “Consenting Unsecured
Noteholders”), of the Unsecured Notes (as defined below) issued under the Unsecured
Indentures (as defined below), (iv) the undersigned beneficial holder, or investment advisor or
manager for the account of the beneficial holder (together with its successors and permitted
assigns and any subsequent holder of the Convertible Note (as defined below) that becomes party
hereto in accordance with the terms hereof, the “Convertible Noteholder”), of the 8.0% Senior
Unsecured Convertible Note due 2020 (the “Convertible Note”) and (v) the undersigned
beneficial holders (the “Preferred Holders” and, together with their respective successors and
permitted assigns and any subsequent Preferred Holder that becomes party hereto in accordance
with the terms hereof, the “Consenting Preferred Holders,” and together with the Consenting
Third Lien Noteholders, the Consenting Unsecured Noteholders and the Convertible Noteholder,
the “Consenting Creditors”)) of the 5.75% Series A Convertible Perpetual Preferred Stock (the
“Preferred Stock”) issued by Holdings. The Company, each Consenting Creditor, and any
subsequent person or entity that becomes a party hereto in accordance with the terms hereof are
referred herein as the “Parties” and individually as a “Party.” Capitalized terms used but not
defined herein shall have the meanings ascribed to them in the term sheet attached hereto as
Exhibit A (the “Term Sheet,” including any schedules and exhibits attached thereto, which is
expressly incorporated herein and made part of this Agreement, and as may be modified in
accordance with Section 9 hereof);
WHEREAS, the Parties have agreed to a restructuring of the Company in accordance
with the Definitive Documents (the “Restructuring”), which is anticipated to be effected through
the Plan (as defined below) through a solicitation of votes for the Plan (the “Solicitation”)
pursuant to the Bankruptcy Code (as defined below) (and to the extent required, applicable nonbankruptcy law) and the commencement by the Company of voluntary cases (the “Chapter 11
Cases”) under chapter 11 of title 11 of the United States Code, 11 U.S.C. §§ 101-1532 (the
“Bankruptcy Code”), in the United States Bankruptcy Court for the District of Delaware (the
“Bankruptcy Court”);
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WHEREAS, as of the date hereof, the Consenting Third Lien Noteholders hold, in the
aggregate, 80.2% of the aggregate outstanding principal amount of the Third Lien Notes;
WHEREAS, as of the date hereof, the Consenting Unsecured Noteholders hold, in the
aggregate, 56.6% of the aggregate outstanding principal amount of the Unsecured Notes;
WHEREAS, as of the date hereof, the Convertible Noteholder holds 100% of the
aggregate outstanding principal amount of the Convertible Note;
WHEREAS, as of the date hereof, the Consenting Preferred Holders hold, in the
aggregate, approximately 63.3% of the outstanding Preferred Stock; and
WHEREAS, the Parties desire to express to each other their mutual support and
commitment in respect of the matters discussed in the Term Sheet and hereunder.
NOW, THEREFORE, in consideration of the premises and the mutual covenants and
agreements set forth herein, and for other good and valuable consideration, the receipt and
sufficiency of which are hereby acknowledged, the Parties, intending to be legally bound, agree
as follows:
1.

Certain Definitions.

As used in this Agreement, the following terms have the following meanings:
(a)
“8.875% Senior Unsecured Notes” means the 8.875% Senior Unsecured
Notes due 2021 issued pursuant to that certain Indenture (as amended, supplemented or
otherwise modified from time to time, the “8.875% Senior Unsecured Note Indenture”)
dated as of November 6, 2012, by and among Holdings, as issuer, each of the guarantors
named therein, and U.S. Bank National Association, as indenture trustee, as amended,
modified, or otherwise supplemented from time to time.
(b)
“9.25% Senior Unsecured Notes” means the 9.25% Senior Unsecured
Notes due 2022 issued pursuant to the Indenture (as amended, supplemented or otherwise
modified from time to time, the “9.25% Senior Unsecured Note Indenture”) dated as of
August 13, 2013, by and among Holdings, as issuer, each of the guarantors named therein,
and U.S. Bank National Association, as indenture trustee, as amended, modified, or
otherwise supplemented from time to time.
(c)
“9.75% Senior Unsecured Notes” means the 9.75% Senior Unsecured
Notes due 2020 issued pursuant to the Indenture (as amended, supplemented or otherwise
modified from time to time, the “9.75% Senior Unsecured Note Indenture”) dated as of
July 16, 2012, by and among Holdings, as issuer, each of the guarantors named therein,
and U.S. Bank National Association, as indenture trustee, as amended, modified, or
otherwise supplemented from time to time.
(d)
“Bankruptcy Rules” means The Federal Rules of Bankruptcy Procedure
as promulgated by the United States Supreme Court under section 2075 of title 28 of the
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United States Code, as amended from time to time, applicable to the Chapter 11 Cases,
and any Local Rules of the Bankruptcy Court.
(e)

“Closing” means the consummation of the Plan.

(f)
“Confirmation Order” means the order of the Bankruptcy Court
confirming the Plan in the Chapter 11 Cases, which order will be in form and substance
reasonably satisfactory to the Company and the Requisite Creditors.
(g)
“Consenting Class” means the Third Lien Noteholders, the Unsecured
Noteholders, the Convertible Noteholder or the Preferred Holders, as applicable.
(h)
“Convertible Noteholder New Warrants” means warrants to be issued by
Reorganized Holdings and distributed to the Convertible Noteholder on the Effective Date
under the Plan.
(i)
“Definitive Documents” means the documents (including any related
orders, agreements, instruments, schedules or exhibits) that are contemplated by the Term
Sheet and/or that are otherwise necessary or desirable to implement, the Restructuring in
accordance with the Term Sheet, including the Plan, the agreements and other documents
to be filed in the supplement to the Plan (collectively, the “Plan Supplement”), the
Disclosure Statement and this Agreement (together with any voting and solicitation related
materials), and any motion seeking the approval thereof, the Confirmation Order, any
documents relating to the New Common Shares and the New Warrants (as applicable), the
DIP Financing, any exit financing, use of cash collateral, organizational documents,
shareholder related agreements or other related documents, all of which definitive
documents shall contain terms and conditions consistent in all respects with this
Agreement and shall otherwise be reasonably satisfactory in form and substance to the
Company and the Requisite Third Lien Noteholders, the Requisite Unsecured Noteholders
and the Convertible Noteholder (except (i) for the loan agreements with respect to DIP
Financing and exit financing, which also must be satisfactory to Requisite Third Lien
Noteholders and (ii) as otherwise provided in Section 5(b)(iii)).
(j)
“DIP Financing” means funding for the Chapter 11 Cases that the
Company may elect to seek, by means of debtor-in-possession financing pursuant to
section 364 of the Bankruptcy Code.
(k)
“Disclosure Statement” means the disclosure statement in respect of the
Plan, in form and substance reasonably satisfactory to the Requisite Creditors, which is
prepared and distributed in accordance with sections 1125, 1126(b) and/or 1145 of the
Bankruptcy Code, Bankruptcy Rules 3016 and 3018 and/or other applicable law including,
without limitation, all exhibits and schedules thereto, as approved or ratified by the
Bankruptcy Court pursuant to section 1125 of the Bankruptcy Code. References to
“Disclosure Statement” hereunder shall include all amendments, restatements and other
modifications made thereto following the Commencement Date in accordance with this
Agreement.

3

Case 16-11724

Doc 2

Filed 07/27/16

Page 88 of 262

(l)
“Effective Date” means the date on which all conditions to the
effectiveness of the Plan have been satisfied or waived in accordance with its terms and
the Plan shall have become effective.
(m)
“Local Counsel” means Delaware counsel retained by the Third Lien
Noteholders, Unsecured Noteholders and Convertible Noteholder.
(n)
“New Common Shares” means the common shares, par value $0.0001 per
share, of Reorganized Holdings to be issued under the Plan.
(o)
“New Warrants” means the Unsecured Noteholder New Warrants and the
Convertible Noteholder New Warrants.
(p)

“Note Claims” means all claims arising under the Notes.

(q)
“Notes” means the Third Lien Notes, the Unsecured Notes and the
Convertible Note.
(r)
“Noteholder Counsel” means Latham & Watkins LLP, as counsel to the
Third Lien Noteholders, Paul, Weiss, Rifkind, Wharton & Garrison LLP, as counsel to the
Unsecured Noteholders and Jones Day, as counsel to the Convertible Noteholder.
(s)
“Noteholders Financial Advisors” means Houlihan Lokey Capital, Inc.,
as financial advisor to the Third Lien Noteholders.
(t)
“Plan” means the plan of reorganization for the Company pursuant to
sections 1125, 1126 and 1145 of the Bankruptcy Code (as applicable), to be implemented
in the Chapter 11 Cases, which Plan will be: (i) consistent in all respects with the Term
Sheet and this Agreement; (ii) included in the solicitation package sent with the Disclosure
Statement; (iii) filed with the Bankruptcy Court on the Commencement Date; and (iv)
otherwise reasonably satisfactory in form and substance to the Requisite Creditors.
References to “Plan” hereunder shall include all amendments, restatements and other
modifications made thereto following the Commencement Date in accordance with its
terms and this Agreement.
(u)
“Reorganized Holdings” means Holdings after giving effect to
consummation of the Restructuring under the Plan.
(v)
“Requisite Creditors” means, as of the date of determination, each of (i)
the Requisite Third Lien Noteholders, (ii) the Requisite Unsecured Noteholders, (iii) the
Convertible Noteholder and (iv) the Requisite Preferred Holders.
(w)
“Requisite Preferred Holders” means, as of the date of determination,
Consenting Preferred Holders holding at least a majority in aggregate liquidation
preference value or number of shares of the outstanding Preferred Stock held by the
Consenting Preferred Holders as of such date.
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(x)
“Requisite Third Lien Noteholders” means, as of the date of
determination, Consenting Third Lien Noteholders holding at least a majority in aggregate
principal amount outstanding of the Third Lien Notes held by the Consenting Third Lien
Noteholders as of such date; provided that Requisite Third Lien Noteholders shall include
(i) Ares, for so long as it, together with its affiliated funds that are Consenting Third Lien
Noteholders, holds greater than 20% in aggregate principal outstanding amount of the
Third Lien Notes, and (ii) Franklin, for so long as it, together with its affiliated funds that
are Consenting Third Lien Noteholders, holds greater than 20% in aggregate principal
outstanding amount of the Third Lien Notes.
(y)
“Requisite Unsecured Noteholders” means, as of the date of
determination, Consenting Unsecured Noteholders holding at least a majority in aggregate
principal amount outstanding of the Unsecured Notes held by the Consenting Unsecured
Noteholders as of such date; provided, that any Unsecured Notes acquired by Ares and
Franklin after the date of this Agreement shall not be included in either the numerator or
denominator of the foregoing calculation except for any Unsecured Notes acquired by
them from other Consenting Unsecured Noteholders.
(z)

“Securities Act” means the Securities Act of 1933, as amended.

(aa)
“Support Effective Date” means the date on which (A) counterpart
signature pages to this Agreement shall have been executed and delivered by (i) the
Company, (ii) Consenting Third Lien Noteholders holding at least 66 2/3% in aggregate
principal amount outstanding of the Third Lien Notes, (iii) Consenting Unsecured
Noteholders holding at least 50% in aggregate principal amount outstanding of the
Unsecured Notes, (iv) Convertible Noteholder and (v) Consenting Preferred Holders
holding at least 50% of the outstanding Preferred Stock and (B) all accrued fees, costs and
expenses pursuant to outstanding invoices of each of (i) Noteholder Counsel, (ii) Local
Counsel, if applicable, and (iii) Houlihan Lokey Capital, Inc. as financial advisor to the
Third Lien Noteholders, under their respective engagement letters or other contractual
arrangements have been paid in full in immediately available funds by the Company.
(bb)
“Support Period” means the period commencing on the Support Effective
Date and ending on the earlier of the (i) date on which this Agreement is terminated in
accordance with Section 5 hereof and (ii) the Effective Date.
(cc)
“Unsecured Indentures” means the 8.875% Senior Unsecured Note
Indenture, the 9.25% Senior Unsecured Note Indenture, and the 9.75% Senior Unsecured
Note Indenture.
(dd)
“Unsecured Noteholder New Warrants” means warrants to be issued by
Reorganized Holdings and distributed to the Unsecured Noteholders on the Effective Date
under the Plan.
(ee)
“Unsecured Notes” means the 8.875% Senior Unsecured Notes, the
9.25% Senior Unsecured Notes, and the 9.75% Senior Unsecured Notes.
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Bankruptcy Process; Plan of Reorganization

(a)
Term Sheet. The Term Sheet is expressly incorporated herein by reference
and made part of this Agreement as if fully set forth herein. The Term Sheet sets forth certain of
the material terms and conditions of the Restructuring transactions contemplated by the Plan (the
“Restructuring Transactions”), as supplemented by the terms and conditions of this Agreement.
In the event of any inconsistency between the Term Sheet and this Agreement, this Agreement
shall control, subject however to the provisions of footnote 5 of the Term Sheet relating to
certain Creditor Termination Event dates.
(b)
Commencement of the Chapter 11 Cases. Provided the Support Effective
Date has occurred and, unless waived by the Company, (i) the holders of at least 66⅔% of the
outstanding principal amount and greater than one half in number of each of the Third Lien
Notes, Unsecured Notes and Convertible Note and (ii) holders of at least 66⅔% of the
outstanding shares of Preferred Stock, that have submitted ballots vote to support the Plan, the
Company hereby agrees that, as soon as reasonably practicable, but in no event later than 11:59
p.m. prevailing Eastern Time on August 2, 2016 (the “Outside Petition Date”), the Company
shall file with the Bankruptcy Court voluntary petitions for relief under chapter 11 of the
Bankruptcy Code and any and all other documents necessary to commence the Chapter 11 Cases
(the date on which such filing occurs, the “Commencement Date”).
(c)
Filing of the Plan. On the Commencement Date, the Company shall file
the Plan along with the Disclosure Statement, each in form and substance reasonably satisfactory
to the Requisite Creditors.
(d)
Confirmation of the Plan. The Company shall use reasonable best efforts
to obtain confirmation of the Plan as soon as reasonably practicable following the
Commencement Date in accordance with the Bankruptcy Code and this Agreement, and each
Consenting Creditor shall use its reasonable best efforts to cooperate fully in connection
therewith as provided herein.
(e)
Amendments and Modifications of the Plan and Disclosure Statement.
The Plan and Disclosure Statement may be amended from time to time following the
Commencement Date in accordance with Section 9. Each of the Parties agrees to negotiate in
good faith all amendments and modifications to the Plan and Disclosure Statement as are
reasonably necessary to obtain Bankruptcy Court confirmation of the Plan pursuant to a final
order of the Bankruptcy Court; provided that the Consenting Creditors shall have no obligation
to agree to, or negotiate in good faith with respect to, any modification that (i) is inconsistent
with the Plan or the Term Sheet, (ii) creates any new material obligation on any Party that was
not reflected in the Plan filed on the Commencement Date, or (iii) modifies, impairs or
otherwise adversely affects the treatment or rights of such Party under the Plan and other
Definitive Documents (it being agreed that, for the avoidance of doubt, any change to the Plan
that results in actual or potential diminution of the value of the property to be received by a
Consenting Class under the Plan shall be deemed to adversely affect such Consenting Class)
whether such change is made directly to the treatment of a Consenting Class or to the treatment
of another Consenting Class or otherwise; provided, further, that the consent of the Consenting
Preferred Holders shall not be required in respect of any amendment, modification or supplement
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to the Plan or Disclosure Statement that relates solely to matters following the Effective Date.
Notwithstanding the foregoing, the Company may amend, modify or supplement the Plan and
Disclosure Statement, from time to time, without the consent of any Consenting Creditor, to cure
any non-substantive ambiguity, defect (including any technical defect) or inconsistency,
provided that any such amendments, modifications or supplements do not adversely affect the
rights, interests or treatment of such Consenting Creditors under such Plan and Disclosure
Statement.
3.

Agreements of the Consenting Creditors.

(a)
Treatment. Subject to the terms and conditions hereof, each Consenting Creditor
irrevocably agrees to the treatment of its Note Claims and/or Preferred Stock contemplated in the
Term Sheet under the Plan in the Chapter 11 Cases.
(b)
Voting, Support. Subject to the terms and conditions hereof, each Consenting
Creditor agrees that, for so long as the Support Period is in effect for such Consenting Creditor,
such Consenting Creditor shall:
(i)
(A) timely vote or cause to be voted its Note Claims and/or
Preferred Stock to accept the Plan by delivering its duly executed and completed ballot or
ballots, as applicable, accepting the Plan on a timely basis following commencement of
the Solicitation, (B) not change or withdraw such vote (or cause or direct such vote to be
changed or withdrawn); provided, however, that such vote may, upon written notice to
the Company and the other Parties, be revoked (and, upon such revocation, deemed void
ab initio) by any Consenting Creditor at any time following the expiration of the Support
Period with respect to such Consenting Creditor, including, without limitation, if the
Support Period expires following the Plan voting deadline, and (C) timely vote (or cause
to be voted) its Note Claims and/or Preferred Stock against any plan, plan proposal,
restructuring proposal, offer of dissolution, winding up, liquidation, sale or disposition,
reorganization, merger or restructuring of the Company other than the Plan (each, a
“Alternative Restructuring”), (D) not directly or indirectly, through any person or entity,
(x) seek, solicit, propose, support, assist, engage in negotiations in connection with or
participate in the formulation, preparation, filing or prosecution of any Alternative
Restructuring or take any other action that is inconsistent with or that would reasonably
be expected to prevent, interfere with, delay or impede the Solicitation, approval of the
Disclosure Statement, and the confirmation and consummation of the Plan and the
Restructuring, without prejudice to the termination rights set out under Section 5 hereof,
(y) object to or otherwise contest the amount, priority, secured status, or allowance of the
Third Lien Note Claim, Unsecured Note Claim, or Convertible Note Claim;
(ii)
in their capacities as holders of Notes and/or Preferred Stock,
support and take such commercially reasonable actions necessary or reasonably requested
by the Company to obtain the approval of the Disclosure Statement, and confirmation and
consummation of the Plan and the Restructuring; and
(iii) to the extent any legal or structural impediment arises that would
prevent, hinder, or delay the consummation of the Restructuring, negotiate in good faith
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appropriate additional or alternative provisions to address any such impediment; provided
that there shall be no obligation to negotiate in good faith with respect to any additional
or alternative provisions of the types described in Section 2(e)(i)-(iii).
(c)

Transfers.

(i)
Each Consenting Creditor agrees that, for so long as the Support
Period is in effect for such Consenting Creditor, such Consenting Creditor shall not sell,
transfer, loan, issue, pledge, hypothecate, assign or otherwise dispose of (other than
ordinary course pledges and/or swaps) (each, a “Transfer”), directly or indirectly, in
whole or in part, any of its Note Claims and Preferred Stock, as applicable, or any option
thereon or any right or interest therein (including grant any proxies, deposit any Notes or
Preferred Stock into a voting trust or entry into a voting agreement with respect to any
such Notes or Preferred Stock), unless the transferee thereof either (i) is a Consenting
Creditor or its affiliate, provided that such affiliate shall agree in writing to be bound by
this Agreement as if an original Party hereto, or (ii) prior to such Transfer, agrees in
writing for the benefit of the Parties to become a Consenting Creditor and to be bound by
all of the terms of this Agreement applicable to Consenting Creditors (including with
respect to any and all claims or interests it already may hold against or in the Company
prior to such Transfer) by executing a joinder agreement, a form of which is attached
hereto as Exhibit B (a “Joinder Agreement”), and delivering an executed copy thereof
within two (2) business days of such execution, to Noteholder Counsel and Weil, Gotshal
& Manges LLP (“Weil”), as counsel to the Company, in which event (a) the transferee
(including the Consenting Creditor transferee, if applicable) shall be deemed to be a
Consenting Creditor hereunder to the extent of such transferred rights and obligations and
(b) the transferor shall be deemed to relinquish its rights (and be released from its
obligations) under this Agreement to the extent of such transferred rights and obligations.
Each Consenting Creditor agrees that any Transfer of any Note Claim and/or Preferred
Stock that does not comply with the terms and procedures set forth herein shall be
deemed void ab initio, and the Company and each other Consenting Creditor shall have
the right to enforce the voiding of such Transfer. Notwithstanding anything contained
herein to the contrary, for so long as the Support Period is in effect for a Consenting
Creditor, such Consenting Creditor may offer, sell or otherwise Transfer any or all of its
Note Claims, Preferred Stock and/or any other interests to any entity that, as of the date
of Transfer, controls, is controlled by or is under common control with such Consenting
Creditor; provided, however, that such entity shall automatically be subject to the terms
of this Agreement and deemed a Party hereto and shall have executed a joinder hereto.
(ii)
Notwithstanding Section 3(c)(i): (A) a Consenting Creditor may
Transfer its Notes or Preferred Stock to an entity that is acting in its capacity as a
Qualified Marketmaker without the requirement that the Qualified Marketmaker become
a Party to, and bound by, this Agreement; provided that (1) such Qualified Marketmaker
must Transfer such right, title or interest within five (5) business days following its
receipt thereof, (2) any subsequent Transfer by such Qualified Marketmaker of the right,
title or interest in such Notes or Preferred Stock is to a transferee that is or becomes a
Consenting Creditor effective as of the time of such transfer and (3) such transferor
Consenting Creditor shall be solely responsible for the transferee Qualified
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Marketmaker’s failure to comply with the requirements of this Section 3; and (B) to the
extent that a Consenting Creditor is acting in its capacity as a Qualified Marketmaker, it
may Transfer any right, title or interest in Notes or Preferred Stock that such Consenting
Creditor, in its capacity as a Qualified Marketmaker, acquires from a holder of the Notes
or Preferred Stock who is not a Consenting Creditor without the requirement that the
transferee be or become a Consenting Creditor. For these purposes, a “Qualified
Marketmaker” means an entity that (x) holds itself out to the market as standing ready in
the ordinary course of its business to purchase from customers and sell to customers
claims against the Company (including debt securities or other debt) or enter with
customers into long and short positions in claims against the Company (including debt
securities or other debt), in its capacity as a dealer or market maker in such claims against
the Company, and (y) is in fact regularly in the business of making a market in claims
against issuers or borrowers (including debt securities or other debt).
(d)
Additional Claims or Equity Interests. To the extent any Consenting Creditor
(i) acquires additional Note Claims or (ii) acquires any Preferred Stock entitled to vote on the
Plan, then, in each case, each such Consenting Creditor shall promptly notify Weil and
Noteholder Counsel and each such Consenting Creditor agrees that such Note Claims or
Preferred Stock shall be subject to this Agreement, and that, for so long as the Support Period is
in effect for such Consenting Creditor, it shall vote (or cause to be voted) any such additional
Note Claims or Preferred Stock entitled to vote on the Plan (to the extent still held by it or on its
behalf at the time of such vote), in a manner consistent with Section 3(b) hereof.
4.

Agreements of the Company.

(a)
Covenants. The Company agrees that, for the duration of the Support Period, the
Company shall, and shall cause each of its subsidiaries included in the definition of Company,
to:
(i)
(A) act in good faith and use reasonable best efforts to support and
complete successfully the Solicitation in accordance with the terms of this Agreement,
including all milestones, and applicable law; (B) use reasonable best efforts to obtain any
and all required regulatory and/or third-party approvals for the Restructuring embodied in
the Plan, if any; (C) not take any action that is inconsistent with, or is intended or is
reasonably likely to interfere with, this Agreement, the Plan, and any other Definitive
Documents executed by the Company or consummation of the Restructuring; (D) not
directly or indirectly seek or solicit any discussions relating to, or enter into any
agreements relating to, any alternative proposal other than the Restructuring, nor shall the
Company solicit or direct any person or entity, including, without limitation, any member
of the Company’s board of directors or any holder of equity in the Company, to
undertake any of the foregoing; and (E) support and take all reasonable actions necessary
and appropriate to facilitate approval of the Disclosure Statement, confirmation and
consummation of the Plan and the Restructuring in accordance with, and within the time
frames contemplated by, this Agreement and the Definitive Documents; provided that
the Company shall not be obligated to agree to any modification of any document that is
inconsistent with the Plan.
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(ii)
provide draft copies of all material motions or applications and
other documents (including all “first day” and “second day” motions and orders, the Plan,
the Disclosure Statement, ballots and other Solicitation materials in respect of the Plan
and any proposed amended version of the Plan or the Disclosure Statement, and a
proposed Confirmation Order) the Company intends to file with the Bankruptcy Court to
the Noteholder Counsel, if reasonably practical, at least three (3) business days prior to
the date when the Company intends to file any such pleading or other document
(provided that if delivery of such motions, orders or materials (other than the Plan, the
Disclosure Statement, a proposed Confirmation Order or cash collateral and/or adequate
protection order) at least three (3) business days in advance is not reasonably practicable,
such motion, order or material shall be delivered as soon as reasonably practicable prior
to filing) and, without limiting any of the other terms of this Agreement, shall consult in
good faith with such counsel regarding the form and substance of any such proposed
filing with the Bankruptcy Court.
(iii) to the extent any legal or structural impediment arises that would
prevent, hinder, or delay the consummation of the Restructuring, negotiate in good faith
appropriate additional or alternative provisions to address any such impediment.
(iv)
(A) unless otherwise agreed by the Company and the applicable
firm, on the date that is at least one (1) calendar day prior to the Commencement Date,
pay to (i) Noteholder Counsel, (ii) Local Counsel, and (iii) Noteholder Financial
Advisors, in each case, all then accrued unpaid reasonable and documented fees and
expenses, outstanding and payable in connection with this matter and (B) continue to pay
all outstanding reasonable and documented fees and expenses incurred after the
Commencement Date on a current basis by (i) Noteholder Counsel, (ii) Local Counsel,
and (iii) Noteholder Financial Advisors, under their respective engagement letters or
other contractual arrangements, in connection with the Restructuring without the need to
file any interim or final fee applications with the Bankruptcy Court subject to the
Company obtaining Bankruptcy Court approval of any such payments.
(b)
Automatic Stay. The Company acknowledges and agrees and shall not dispute
that after the commencement of the Chapter 11 Cases, the termination of this Agreement and the
giving of notice of termination by any Party pursuant to this Agreement shall not be a violation
of the automatic stay of section 362 of the Bankruptcy Code (and the Company hereby waives,
to fullest extent permitted by law, the applicability of the automatic stay to the giving of such
notice); provided that nothing herein shall prejudice any Party’s rights to argue that the giving of
notice of default or termination was not proper under the terms of this Agreement.
5.

Termination of Agreement.

(a)
This Agreement shall terminate upon the receipt of written notice to the other
Parties, delivered in accordance with Section 19 hereof, from (i) the Requisite Third Lien
Noteholders, the Requisite Unsecured Noteholders, the Convertible Noteholder or the Requisite
Preferred Holders, as applicable at any time after and during the continuance of any Creditor
Termination Event or Convertible/Preferred Termination Event (as defined below), as
applicable; provided that termination by the Requisite Third Lien Noteholders, the Requisite
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Unsecured Noteholders, the Convertible Noteholder, or the Requisite Preferred Holders shall
only be effective as to the applicable Consenting Class. In addition, this Agreement shall
terminate as to all Consenting Creditors upon the receipt of written notice, delivered in
accordance with Section 19 hereof, from the Company to the Consenting Creditors at any time
after the occurrence and during the continuance of any Company Termination Event (defined
below). Notwithstanding the foregoing, this Agreement shall be automatically terminated upon
the occurrence of a Creditor Termination Event set forth in Sections 5(b)(x) or (xiv), unless
written notice of waiver of such Creditor Termination Event is delivered in accordance with
Section 19 hereof by the Requisite Third Lien Noteholders, the Requisite Unsecured
Noteholders, the Convertible Noteholder and the Requisite Preferred Holders; provided that
automatic termination of this Agreement shall only be effective as to the applicable Consenting
Class that does not deliver written notice of waiver of such Creditor Termination Event. No Party
may exercise any of its respective termination rights as set herein, if such Party has failed to
perform or comply in all material respects with the terms and conditions of this Agreement
(unless such failure to perform or comply arises as a result of another Party’s actions or
inactions), with such failure to perform or comply causing, or resulting in, the occurrence of the
Creditor Termination Event or Company Termination Event specified herein.
(b)

A “Creditor Termination Event” shall mean any of the following:

(i)
the breach by the Company of (a) any covenant contained in this
Agreement or (b) any other obligations of the Company set forth in this Agreement, in
each case, in any material respect and, in either respect, such breach remains uncured five
(5) days following the Company’s receipt of written notice pursuant to Sections 5(a) and
19 hereto (as applicable);
(ii)
any representation or warranty in this Agreement made by the
Company shall have been untrue in any material respect when made or shall have become
untrue in any material respect, and such breach remains uncured five (5) days following
the Company’s receipt of notice pursuant to Sections 5(a) and 19 hereto (as applicable);
(iii) any term or condition of any of the Definitive Documents and any
amendments, modifications, or supplements thereto, whether filed with the Bankruptcy
Court or otherwise finalized, shall be (whether due to an order of the Bankruptcy Court or
otherwise) inconsistent in any respect with the Term Sheet or, if not addressed by the
Term Sheet, shall not be in form and substance (A) reasonably satisfactory to the
Requisite Third Lien Noteholders, Requisite Unsecured Noteholders and other than with
respect to the documents referenced in clause (B) hereof, the Convertible Noteholder, and
(B) in the case of the loan agreements with respect to the DIP Financing and exit
financing (including, any amendment or amendment and restatement of the Company’s
Senior Revolving Credit Facility), satisfactory to Requisite Third Lien Noteholders, and
such event remains unremedied five (5) days following the Company’s receipt of notice
pursuant to Sections 5(a) and 19 hereto (as applicable);
(iv)
the issuance by any governmental authority, including any
regulatory authority or court of competent jurisdiction, of any ruling, judgment or order
enjoining the consummation of or rendering illegal the Plan or the Restructuring or any
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material portion hereof, and either (A) such ruling, judgment or order has been issued at
the request of or with the acquiescence of the Company, or (B) in all other circumstances,
such ruling, judgment or order has not been not stayed, reversed or vacated within ten
(10) calendar days after such issuance;
(v)
the Company shall not have commenced the Solicitation in
accordance with section 1126(b) of the Bankruptcy Code on or before June 20, 2016;
(vi)

[reserved];

(vii) the Company shall not have (A) kept the Requisite Third Lien
Noteholders and Requisite Unsecured Noteholders reasonably informed of the progress
of, and all material developments in, the negotiation of the covenants, conditions and
other material terms of the proposed exit financing, or (B) obtained a firm commitment
for exit financing on terms acceptable to the Requisite Third Lien Noteholders and
reasonably acceptable to the Requisite Unsecured Noteholders prior to the Effective
Date;
(viii) the Chapter 11 Cases shall not have been filed as of 11:59 p.m.
Eastern Time on the Outside Petition Date, as such date may be extended with the
consent of the Requisite Creditors;
(ix)
the Company shall not have filed the Plan and Disclosure
Statement with the Bankruptcy Court within one (1) business day of the Commencement
Date;
(x)
the Company shall not have filed a motion with the Bankruptcy
Court seeking authorization to assume this Agreement (the “RSA Assumption Motion”)
within one (1) business day of the Commencement Date;
(xi)
an order approving the use of cash collateral and/or DIP Financing
on an interim basis in form and substance consistent with this Agreement and otherwise
in form and substance reasonably satisfactory to the Requisite Creditors (the “Interim
Cash Collateral Order”) shall not have been entered by the Bankruptcy Court on or
before four (4) business days after the Commencement Date;
(xii) an order approving the use of cash collateral and/or DIP Financing
on a final basis in form and substance substantially identical to the Interim Cash
Collateral Order (or as otherwise modified in a manner reasonably acceptable to the
Requisite Creditors) shall not have been entered by the Bankruptcy Court on or before 35
days after the Commencement Date;
(xiii) the Company files any motion or pleading with the Bankruptcy
Court that is not consistent with this Agreement and such motion or pleading has not
been withdrawn with prejudice within five (5) days following the Company’s receipt of
written notice pursuant to Sections 5(a) and 19 hereto (as applicable);
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(xiv) the Company shall not have obtained an order of the Bankruptcy
Court approving the RSA Assumption Motion on or before the first business day after
thirty-five (35) calendar days after the Commencement Date or the assumption of this
Agreement shall not have become effective on or before the first business day after thirtyfive (35) calendar days after the Commencement Date;
(xv) the orders approving Disclosure Statement and confirming the Plan
shall not have been entered by the Bankruptcy Court on or before the first business day
after forty-five (45) calendar days after the Commencement Date;
(xvi) the Effective Date shall not have occurred on or before the first
business day after sixty (60) calendar days after the Commencement Date;
(xvii) the Company loses the exclusive right to file and/or solicit
acceptance of a chapter 11 plan;
(xviii) upon the filing by the Company of any motion or other request for
relief seeking, or the Bankruptcy Court entering an order (A) directing the appointment of
an examiner with expanded powers or a trustee, (B) converting any of the Chapter 11
Cases to cases under chapter 7 of the Bankruptcy Code, (C) dismissing any of the
Chapter 11 Cases, or (D) the effect of which would render the Plan incapable of
consummation on the terms set forth herein;
(xix) except pursuant to a termination under Section 5(c), at the option
of any non-terminating Consenting Class, if this Agreement is terminated as to Requisite
Third Lien Noteholders, the Requisite Unsecured Noteholders, the Convertible
Noteholder, or the Requisite Preferred Holders;
(xx) if any necessary consents and waivers, as applicable, under the
Company’s Senior Revolving Credit Facility have not been obtained by the
Commencement Date in form and substance reasonably satisfactory to the Requisite
Third Lien Noteholders and Requisite Unsecured Noteholders;
(xxi) if the Company (x) seeks to sell any material assets, (y) enters into
any material contractual obligations, or (z) enters into any material settlements, in each
case, outside the ordinary course of business unless the Company obtains the prior
written consent of Requisite Third Lien Noteholders;
(xxii) if any of the orders approving the use of cash collateral and the
granting of adequate protection, the Plan, or the Disclosure Statement are reversed,
stayed, dismissed, vacated, reconsidered, modified, or amended without the prior written
consent of the Requisite Creditors;
(xxiii) if the Company files any motion, application, or adversary
proceeding challenging the amount, scope, extent, validity, enforceability, perfection,
priority of, or seeking avoidance of, the Note Claims, or (with respect to the Third Lien
Notes) the liens securing such Note Claims, or any other cause of action against and/or
seeking to restrict the rights of the Consenting Creditors, either directly or through the
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respective agents or indenture trustees (or if the Company supports any such motion,
application, or adversary proceeding commenced by any third party or consents to the
standing of any such third party); or
(xxiv) if giving effect to the Restructuring Transactions would breach or
otherwise violate the Second Lien Note Indentures, unless waived by the requisite
holders of Second Lien Notes.
(c)
A “Convertible/Preferred Termination Event” means that the Company shall not
have obtained votes accepting the Plan from holders of Unsecured Notes sufficient to satisfy the
conditions for acceptance set forth in section 1126(c) of the Bankruptcy Code, and as a result (i)
the Convertible Noteholder would receive no distribution under the Plan, in which case the
Convertible Noteholder shall be entitled to terminate this Agreement as to itself, and (ii) the
Preferred Holders would receive no distribution under the Plan, in which case each Consenting
Preferred Holder shall be entitled to terminate this Agreement as to itself.
(d)

A “Company Termination Event” shall mean any of the following:

(i)
the breach in any material respect by one or more of the
Consenting Creditors in any Class, of any of the undertakings, representations, warranties
or covenants of the Consenting Creditors set forth herein in any material respect which
remains uncured five (5) days after the receipt of written notice of such breach pursuant
to Section 5(a) and 19 hereof (as applicable), but only if the non-breaching Consenting
Creditors in such Class hold less than 66⅔% of the aggregate principal amount of claims
in such Class, and only with respect to such breaching Class;
(ii)
the board of directors, managers, members or partners, as
applicable, of a Company reasonably determines in good faith based upon the advice of
outside counsel that continued performance under this Agreement would be inconsistent
with the exercise of its fiduciary duties under applicable law; provided, that the Company
provides notice of such determination to the Consenting Creditors within five (5) days
after the date thereof;
(iii) the Company shall not have obtained votes accepting the Plan from
holders of Third Lien Notes, Unsecured Notes, Convertible Note and the Preferred Stock
sufficient to satisfy the conditions for acceptance set forth in section 1126(c) of the
Bankruptcy Code on or before July 29, 2016;
(iv)
any Consenting Third Lien Noteholder or Consenting Unsecured
Noteholder files any motion or pleading with the Bankruptcy Court that is not
substantially consistent with this Agreement and such motion or pleading has not been
withdrawn for a period of five (5) days following such Party’s receipt of written notice
pursuant to Sections 5(a) and 19 hereof (as applicable) that such motion or pleading is
materially inconsistent with this Agreement, unless such motion or pleading (A) does not
seek, and could not result in, relief that would have any adverse impact on the
Restructuring or (B) is supported by less than half of Third Lien Noteholders and less
than half of Unsecured Noteholders, in each case holding 33 1/3% or less of the
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aggregate principal amount of the Third Lien Notes and Unsecured Notes, respectively,
that have voted on the Plan;
(v)
the Effective Date shall not have occurred on or before the first
business day after sixty (60) calendar days after the Commencement Date;
(vi)
the issuance (other than at the request or with the acquiescence of
the Company) by any governmental authority, including any regulatory authority or court
of competent jurisdiction, of any ruling, judgment or order enjoining the consummation
of or rendering illegal the Plan or the Restructuring, and such ruling, judgment or order
has not been stayed, reversed or vacated within fifteen (15) calendar days after such
issuance;
(vii) except pursuant to a termination under Section 5(c), if the
Consenting Third Lien Noteholders, Consenting Unsecured Noteholders, Convertible
Noteholder or Consenting Preferred Holders give a notice of termination of this
Agreement;
(viii) (A) if any necessary consents and waivers, as applicable, under the
Company’s Senior Revolving Credit Facility have not been obtained by the
Commencement Date in form and substance satisfactory to the Company or (B) if
applicable, the Company shall not have obtained a firm commitment for DIP Financing
and exit financing in form and substance satisfactory to the Company prior to the
Commencement Date;
(ix)
if the Company shall not have obtained a firm commitment for exit
financing in form and substance satisfactory to the Company prior to the Effective Date;
or
(x)
if the Company shall have obtained an acceptable proposal for DIP
Financing or exit financing, and within three (3) business days of notification to the
Consenting Third Lien Noteholders and the Consenting Unsecured Noteholders (A) such
Consenting Third Lien Noteholders or Consenting Unsecured Noteholders do not consent
to such DIP Financing or exit financing in accordance with the terms hereof (in the case
of the Consenting Unsecured Noteholders, on the basis that the proposed DIP Financing
or exit financing is not reasonably satisfactory in form and substance to the Consenting
Unsecured Noteholders), and the Company and the Consenting Third Lien Holders
and/or Consenting Unsecured Noteholders, as applicable, are unable to resolve such
objection within three (3) business days following receipt of the objection or (B) the
Company does not receive a consent or notice of objection from the Consenting Third
Lien Noteholders or the Consenting Unsecured Noteholders.
(e)
Mutual Termination. This Agreement may be terminated by mutual agreement of
the Company and the Requisite Creditors upon the receipt of written notice delivered in
accordance with Section 19 hereof.
(f)
Effect of Termination. Upon the termination of this Agreement in accordance
with this Section 5, and except as provided in Section 13 hereof, this Agreement shall forthwith
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become void and of no further force or effect and each Party shall, except as provided otherwise
in this Agreement, be immediately released from its liabilities, obligations, commitments,
undertakings and agreements under or related to this Agreement and shall have all the rights and
remedies that it would have had and shall be entitled to take all actions, whether with respect to
the Restructuring or otherwise, that it would have been entitled to take had it not entered into this
Agreement, including all rights and remedies available to it under applicable law, the Third Lien
Indenture, the Unsecured Notes, the Convertible Note or the Certificate of Designations,
Preferences, Rights and Limitations pursuant to which the Preferred Stock was created (as
applicable) and any ancillary documents or agreements thereto; provided, however, that in no
event shall any such termination relieve a Party from liability for its breach or non-performance
of its obligations hereunder prior to the date of such termination. Upon any such termination of
this Agreement, any and all consents and ballots tendered by the Consenting Creditors prior to
such termination shall be deemed, for all purposes, automatically null and void ab initio, shall
not be considered or otherwise used in any manner by the Parties in connection with the Plan and
this Agreement or otherwise, and such consents or ballots may be changed or resubmitted
regardless of whether the applicable voting deadline has passed (without the need to seek a court
order or consent from the Company allowing such change or resubmission), and the Company
shall not oppose any such change or resubmission. The Consenting Creditors shall have no
liability to the Company or to each other in respect of any termination of this Agreement in
accordance with the terms of this Section 5 and Section 19 hereof.
(g)
If the Restructuring Transactions are not consummated pursuant to the Plan
concurrently with the date of termination of this Agreement, nothing herein shall be construed as
a waiver by any Party of any or all of such Party’s rights and the Parties expressly reserve any
and all of their respective rights. Pursuant to Federal Rule of Evidence 408 and any other
applicable rules of evidence, this Agreement and all negotiations relating hereto shall not be
admissible into evidence in any proceeding other than a proceeding to enforce its terms.
6.

Definitive Documents; Good Faith Cooperation; Further Assurances.

Each Party hereby covenants and agrees to cooperate with each other in good faith in
connection with, and shall exercise reasonable best efforts with respect to the pursuit, approval,
implementation and consummation of the Plan and the Restructuring, as well as the negotiation,
drafting, execution and delivery of the Definitive Documents. Furthermore, subject to the terms
hereof, each of the Parties shall take such action as may be reasonably necessary or reasonably
requested by the other Parties to carry out the purposes and intent of this Agreement, including
making and filing any required regulatory filings and voting any claims against or securities of
the Company in favor of the Plan, and shall refrain from taking any action that would frustrate
the purposes and intent of this Agreement. Any Third Lien Noteholder who, after giving effect to
the Restructuring Transactions, would otherwise own a majority of the New Common Shares,
agrees to cooperate in good faith with the Company to modify the treatment of its Third Lien
Notes so that it would receive less than a majority of the New Common Shares but would receive
additional cash consideration / Plan consideration of a different form that had, as of the Effective
Date, equivalent value to the New Common Shares that such Third Lien Noteholder would
otherwise be entitled to receive under the Plan.
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Representations and Warranties.

(a)
Each Party, severally and not jointly, represents and warrants to the other Parties
that the following statements are true, correct and complete as of the date hereof (or as of the
date a Consenting Creditor becomes a party hereto):
(i)
such Party is validly existing and in good standing under the laws
of its jurisdiction of incorporation or organization, and has all requisite corporate,
partnership, limited liability company or similar authority to enter into this Agreement
and carry out the transactions contemplated hereby and perform its obligations
contemplated hereunder; and the execution and delivery of this Agreement and the
performance of such Party’s obligations hereunder have been duly authorized by all
necessary corporate, limited liability company, partnership or other similar action on its
part;
(ii)
the execution, delivery and performance by such Party of this
Agreement does not and will not (A) violate any material provision of law, rule or
regulation applicable to it or any of its subsidiaries or its charter or bylaws (or other
similar governing documents) or those of any of its subsidiaries, or (B) conflict with,
result in a breach of or constitute (with due notice or lapse of time or both) a default
under any material contractual obligation to which it or any of its subsidiaries is a party;
(iii) the execution, delivery and performance by such Party of this
Agreement does not and will not require any material registration or filing with, consent
or approval of, or notice to, or other action, with or by, any federal, state or governmental
authority or regulatory body, except such filings as may be necessary and/or required by
the SEC or other securities regulatory authorities under applicable securities laws; and
(iv)
this Agreement is the legally valid and binding obligation of such
Party, enforceable against it in accordance with its terms, except as enforcement may be
limited by bankruptcy, insolvency, reorganization, moratorium or other similar laws
relating to or limiting creditors’ rights generally or by equitable principles relating to
enforceability or a ruling of the Bankruptcy Court.
(b)
Each Consenting Creditor severally (and not jointly), represents and warrants to
the Company that, as of the date hereof (or as of the date such Consenting Creditor becomes a
party hereto), such Consenting Creditor (i) is the beneficial owner of the aggregate principal
amount of Notes or number of shares of Preferred Stock set forth below its name on the signature
page hereof (or below its name on the signature page of a Joinder Agreement for any Consenting
Creditor that becomes a party hereto after the date hereof), or is the nominee, investment
manager, or advisor for one or more beneficial holders thereof, and does not beneficially own
any other Notes or Preferred Stock, and/or (ii) has, with respect to the beneficial owners of such
Notes or Preferred Stock, (A) sole investment or voting discretion with respect to such Notes or
Preferred Stock, (B) full power and authority to vote on and consent to matters concerning such
Notes or Preferred Stock or to exchange, assign and transfer such Notes or Preferred Stock, and
(C) full power and authority to bind or act on the behalf of, such beneficial owners.
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(c)
Each Consenting Creditor severally (and not jointly) makes the representations
and warranties set forth in Section 22(c) hereof, in each case, to the other Parties.
(d)
The Company hereby represents and warrants to each Consenting Creditor that
will receive New Common Shares or New Warrants, as applicable, in connection with the
Restructuring, that such shares, upon issuance, shall be duly authorized, validly issued, fully paid
and non-assessable and such warrants shall be duly authorized and validly issued.
(e)
The Company hereby represents and warrants to each Consenting Creditor that as
of the date hereof there are recorded mortgages in respect of at least 94% of the PV 10 of the
Company’s proved reserves as of December 31, 2015 as estimated by the Company’s
independent reserve engineers using March 31, 2016 strip pricing.
8.

Disclosure; Publicity.

(a)
Within one business day following the Support Effective Date, subject to the
provisions set forth in Section 8(b) hereof, the Company shall disseminate a Current Report on
Form 8-K or a press release disclosing the existence of this Agreement and the terms hereof,
with such redactions as may be reasonably requested by any Consenting Creditor’s counsel to
maintain the confidentiality of the items identified in Section 8(b) hereof, except as otherwise
required by law. In the event that the Company fails to make the foregoing disclosures in
compliance with the terms specified herein, any such Consenting Creditor may publicly disclose
the foregoing, including, without limitation, this Agreement and all of its exhibits and schedules
(subject to the redactions called for by Section 8 hereof), and the Company hereby irrevocably
waives and releases any claims against the Consenting Creditors arising as a result of such
disclosure by a Consenting Creditor in compliance with this Agreement.
(b)
The Company shall submit drafts to Noteholder Counsel of any press releases,
public documents and any and all filings with the SEC that constitute disclosure of the existence
or terms of this Agreement or any amendment to the terms of this Agreement at least two (2)
business days prior to making any such disclosure. Except as required by applicable law, and
notwithstanding any provision of any other agreement between the Company and such
Consenting Creditor to the contrary, no Party or its advisors shall disclose to any person
(including, for the avoidance of doubt, any other Consenting Creditor), other than advisors to the
Company, the principal amount or percentage of any Notes, any other securities of the Company
or any other claims against the Company held by any Consenting Creditor, in each case, without
such Consenting Creditor’s prior written consent; provided, however, that (i) if such disclosure is
required by law, subpoena, or other legal process or regulation, the disclosing Party shall afford
the relevant Consenting Creditor a reasonable opportunity to review and comment in advance of
such disclosure and shall take all reasonable measures to limit such disclosure (the expense of
which, if any, shall be borne by the relevant Consenting Creditor) and (ii) the foregoing shall not
prohibit the disclosure of the aggregate percentage or aggregate principal amount of Notes held
by all the Consenting Creditors collectively. Notwithstanding the provisions in this Section 8,
any Consenting Creditor may disclose such Consenting Creditor’s individual holdings to any
Person. Any public filing of this Agreement, with the Bankruptcy Court or otherwise, which
includes executed signature pages to this Agreement shall include such signature pages only in
redacted form with respect to the holdings of each Consenting Creditor (provided that the
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holdings disclosed in such signature pages may be filed in unredacted form with the Bankruptcy
Court under seal).
9.

Amendments and Waivers.

(a)
Other than as set forth in Section 9(b), this Agreement and the Definitive
Documents, including any exhibits or schedules hereto or thereto (including the Term Sheet),
may not be waived, modified, amended or supplemented except with the written consent of the
Company and Requisite Creditors; provided that (i) Requisite Creditors shall not unreasonably
withhold consent to waivers, modifications, amendments and supplements to any of the
Definitive Documents (other than this Agreement), as long as such Definitive Documents (other
than this Agreement), as so altered, are consistent with the Term Sheet, and (ii) any waivers,
modifications, amendments and supplements to the loan agreements with respect to DIP
Financing and exit financing shall be satisfactory to the Requisite Third Lien Noteholders.
(b)

Notwithstanding Section 9(a):

(i)
any waiver, modification, amendment or supplement to this
Agreement that would have the effect of changing this Section 9 shall require the written
consent of all of the Parties;
(ii)
any waiver, modification, amendment or supplement to this
Agreement that would have the effect of changing the definition of Requisite Creditors,
Requisite Third Lien Noteholders, Requisite Unsecured Noteholders, Convertible
Noteholder, or Requisite Preferred Holders shall require the written consent of each
Consenting Creditor included in such definition;
(iii) any waiver, modification, amendment or supplement to this
Agreement or the Definitive Documents that has the effect of treating or affecting any
Consenting Creditor in a manner that is disproportionately adverse, on an economic or
non-economic basis, to the manner in which any of the other Consenting Creditors are
treated (after taking into account each of the Consenting Creditors’ respective holdings
and interests in the Company and the recoveries contemplated by the Term Sheet (as in
effect on the date hereof)) shall require the written consent of such Consenting Creditor
and the Company; and
(iv)
any waiver, modification, amendment or supplement to this
Agreement or the Definitive Documents that materially, adversely affect the rights of a
Consenting Class shall require the consent of each Consenting Creditor in such
Consenting Class, and the Company (it being agreed that, for the avoidance of doubt, (A)
any change to this Agreement or the Plan that results in a diminution of the value of the
property to be received by a Consenting Class under the Plan shall be deemed to
materially, adversely affect such Consenting Class, whether such change is made directly
to the treatment of a Consenting Class or to the treatment of another Consenting Class or
otherwise, and (B) any change to this Agreement or the Plan that (x) reduces the
Unsecured Noteholder Cash Distribution or the percentage of Unsecured Noteholder New
Common Shares, (y) changes the duration, strike price or equity percentage of the
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Unsecured Noteholder New Warrants, or (z) modifies the Requisite Unsecured Creditors’
consent rights with respect to the board of directors set forth in the Term Sheet, in each
case, shall be deemed to materially, adversely affect the Consenting Class of Unsecured
Noteholders).
(c)
In the event that a Consenting Creditor does not consent to a waiver,
modification, amendment or supplement to this Agreement (“Non-Consenting Creditor”)
requiring the consent of such Consenting Creditor, but such waiver, change, modification
or amendment receives the consent of Consenting Creditors owning at least 66⅔% of the
principal outstanding amount of Notes or Preferred Stock of the affected Class of which
such Non-Consenting Creditor is a member, this Agreement shall be deemed to have been
terminated only as to such Non-Consenting Creditors, but this Agreement shall continue in
full force and effect in respect to the Company and all other Consenting Creditors of the
Consenting Class who have so consented.
10.

Effectiveness.

This Agreement shall become effective and binding upon each Party upon the execution
and delivery by such Party of an executed signature page hereto and shall become effective and
binding on all Parties on the Support Effective Date, provided that the Support Effective Date
occurs within five (5) business days of the date hereof; provided, however, that signature pages
executed by Consenting Creditors shall be delivered to (a) other Consenting Creditors in a
redacted form that removes such Consenting Creditors’ holdings of the Notes and (b) the
Company, Weil and Noteholder Counsel in an unredacted form (to be held by Weil and
Noteholder Counsel on a professionals’ eyes only basis).
11.

GOVERNING LAW; JURISDICTION; WAIVER OF JURY TRIAL.

(a)
This Agreement shall be construed and enforced in accordance with, and the
rights of the parties shall be governed by, the law of the State of New York, without giving effect
to the conflict of laws principles thereof.
(b)
Each of the Parties irrevocably agrees that any legal action, suit or proceeding
arising out of or relating to this Agreement brought by any party or its successors or assigns shall
be brought and determined in any federal or state court in the State of New York, and each of the
Parties hereby irrevocably submits to the exclusive jurisdiction of the aforesaid courts for itself
and with respect to its property, generally and unconditionally, with regard to any such
proceeding arising out of or relating to this Agreement or the Restructuring Transactions. Each
of the Parties agrees not to commence any proceeding relating hereto or thereto except in the
courts described above in New York, other than proceedings in any court of competent
jurisdiction to enforce any judgment, decree or award rendered by any such court in New York
as described herein. Each of the Parties further agrees that notice as provided herein shall
constitute sufficient service of process and the Parties further waive any argument that such
service is insufficient. Each of the Parties hereby irrevocably and unconditionally waives, and
agrees not to assert, by way of motion or as a defense, counterclaim or otherwise, in any
proceeding arising out of or relating to this Agreement or the Restructuring Transactions, (i) any
claim that it is not personally subject to the jurisdiction of the courts in New York as described
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herein for any reason, (ii) that it or its property is exempt or immune from jurisdiction of any
such court or from any legal process commenced in such courts (whether through service of
notice, attachment prior to judgment, attachment in aid of execution of judgment, execution of
judgment or otherwise) and (iii) that (A) the proceeding in any such court is brought in an
inconvenient forum, (B) the venue of such proceeding is improper or (C) this Agreement, or the
subject matter hereof, may not be enforced in or by such courts. Notwithstanding the foregoing,
during the pendency of the Chapter 11 Cases, all proceedings contemplated by this Section 11(b)
shall be brought in the Bankruptcy Court.
(c)
EACH PARTY HEREBY WAIVES, TO THE FULLEST EXTENT
PERMITTED BY APPLICABLE LAW, ANY RIGHT IT MAY HAVE TO A TRIAL BY JURY
IN ANY LEGAL PROCEEDING DIRECTLY OR INDIRECTLY ARISING OUT OF OR
RELATING TO THIS AGREEMENT OR THE TRANSACTIONS CONTEMPLATED
HEREBY (WHETHER BASED ON CONTRACT, TORT OR ANY OTHER THEORY).
EACH PARTY (I) CERTIFIES THAT NO REPRESENTATIVE, AGENT OR ATTORNEY OF
ANY OTHER PARTY HAS REPRESENTED, EXPRESSLY OR OTHERWISE, THAT SUCH
OTHER PARTY WOULD NOT, IN THE EVENT OF LITIGATION, SEEK TO ENFORCE
THE FOREGOING WAIVER AND (II) ACKNOWLEDGES THAT IT AND THE OTHER
PARTIES HAVE BEEN INDUCED TO ENTER INTO THIS AGREEMENT BY, AMONG
OTHER THINGS, THE MUTUAL WAIVERS AND CERTIFICATIONS IN THIS SECTION.
12.

Specific Performance/Remedies.

It is understood and agreed by the Parties that money damages would not be a sufficient
remedy for any breach of this Agreement by any Party and each non-breaching Party shall be
entitled to specific performance and injunctive or other equitable relief (including attorneys’ fees
and costs) as a remedy of any such breach, without the necessity of proving the inadequacy of
money damages as a remedy, including an order of the Bankruptcy Court requiring any Party to
comply promptly with any of its obligations hereunder.
13.

Survival.

Notwithstanding the termination of this Agreement pursuant to Section 5 hereof, the
agreements and obligations of the Parties in this Section 13, and Sections 5(f), 8, 10, 11, 12, 14,
15(b), 16, 17, 18, 19, 21, and 22 hereof (and any defined terms used in any such Sections) shall
survive such termination and shall continue in full force and effect in accordance with the terms
hereof; provided, however, that any liability of a Party for failure to comply with the terms of
this Agreement shall survive such termination; provided, further, that the representations and
warranties contained in this Agreement shall not survive the expiration of the Support Period.
14.

Headings.

The headings of the sections, paragraphs and subsections of this Agreement are inserted
for convenience only and shall not affect the interpretation hereof or, for any purpose, be deemed
a part of this Agreement.
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Successors and Assigns; Severability; Several Obligations.

(a)
This Agreement is intended to bind and inure to the benefit of the Parties and their
respective successors, permitted assigns, heirs, executors, administrators and representatives;
provided, however, that nothing contained in this Section 15 shall be deemed to permit Transfers
of the Notes or claims arising under the Notes other than in accordance with the express terms of
this Agreement.
(b)
If any provision of this Agreement, or the application of any such provision to any
person or entity or circumstance, shall be held invalid or unenforceable in whole or in part, such
invalidity or unenforceability shall attach only to such provision or part thereof and the
remaining part of such provision hereof and this Agreement shall continue in full force and effect
so long as the economic or legal substance of the transactions contemplated hereby is not
affected in any manner materially adverse to any Party. Upon any such determination of
invalidity, the Parties shall negotiate in good faith to modify this Agreement so as to effect the
original intent of the Parties as closely as possible in a reasonably satisfactory manner in order
that the transactions contemplated hereby are consummated as originally contemplated to the
greatest extent possible. The agreements, representations and obligations of the Parties are, in all
respects, ratable and several and neither joint nor joint and several.
16.

No Third-Party Beneficiaries.

Unless expressly stated herein, this Agreement shall be solely for the benefit of the
Parties and no other person or entity shall be a third-party beneficiary hereof.
17.

Prior Negotiations; Entire Agreement.

This Agreement, including the exhibits and schedules hereto (including the Term Sheet)
constitutes the entire agreement of the Parties, and supersedes all other prior negotiations, with
respect to the subject matter hereof and thereof, except that the Parties acknowledge that any
confidentiality agreements (if any) heretofore executed between the Company and each
Consenting Creditor shall continue in full force and effect for the duration of such confidentiality
agreement.
18.

Counterparts.

This Agreement may be executed in several counterparts, each of which shall be deemed
to be an original, and all of which together shall be deemed to be one and the same agreement.
Execution copies of this Agreement may be delivered by facsimile, electronic mail or otherwise,
which shall be deemed to be an original for the purposes of this paragraph.
19.

Notices.

All notices hereunder shall be deemed given if in writing and delivered, if
contemporaneously sent by electronic mail, facsimile, courier or by registered or certified mail
(return receipt requested) to the following addresses and facsimile numbers:
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If to the Company, to:

Halcón Resources Corporation
1000 Louisiana Street
Suite 6700
Houston, Texas 77002
Fax: (832) 538-0220
Attn: David S. Elkouri
Email: delkouri@halconresources.com
With a copy to:
Weil, Gotshal & Manges LLP
767 Fifth Avenue
New York, NY 10153
Fax: (212) 310-8007
Attention: Gary T. Holtzer, Esq
(gary.holtzer@weil.com)
- and Joseph H. Smolinsky, Esq
(joseph.smolinsky@weil.com)
- and Ted S. Waksman, Esq.
(ted.waksman@weil.com)

(2)
If to a Consenting Creditor, or a transferee thereof, to the addresses or
facsimile numbers set forth below following the Consenting Creditor’s signature
(or as directed by any transferee thereof), as the case may be, with copies to:

With respect to any Consenting Unsecured Noteholder:
Paul, Weiss, Rifkind, Wharton & Garrison LLP
1285 Avenue of the Americas
New York, NY 10019-6064
Fax: (212) 492-0158
Attention: Andrew N. Rosenberg
(arosenberg@paulweiss.com)
- and Samuel E. Lovett
(slovett@paulweiss.com)
With respect to any Consenting Third Lien Noteholder:
Latham & Watkins LLP
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330 North Wabash Ave.
Suite 2800
Fax: (312) 993-9767
Attention: Richard Levy
(Richard.levy@lw.com)
- and Peter Knight
(peter.knight@lw.com)
-andJames Ktsanes
(james.ktsanes@lw.com)
Any notice given by delivery, mail or courier shall be effective when received. Any
notice given by facsimile or electronic mail shall be effective upon oral, machine or electronic
mail (as applicable) confirmation of transmission.
20.

Creditors’ Committee.

Notwithstanding anything herein to the contrary, if any Consenting Creditor is appointed
to and serves on an official committee of unsecured creditors in the Chapter 11 Cases, the terms
of this Agreement shall not be construed so as to limit such Consenting Creditor’s exercise of its
fiduciary duties to any person arising from its service on such committee, and any such exercise
of such fiduciary duties shall not be deemed to constitute a breach of the terms of this
Agreement. All Parties agree they shall not oppose the participation of any of the Consenting
Creditors or any trustee under the Third Lien Indenture or the Unsecured Indentures on any
official committee of unsecured creditors formed in the Chapter 11 Cases.
21.

Qualification on Consenting Noteholders Representations.

The Parties acknowledge that all representations, warranties, covenants, and other
agreements made by any Consenting Creditor that is a separately managed account of an
investment manager are being made only with respect to the Claims managed by such investment
manager (in the amount identified on the signature pages hereto), and shall not apply to (or be
deemed to be made in relation to) any Claims that may be beneficially owned by such
Consenting Creditor that are not held through accounts managed by such investment manager.
22.

No Solicitation; Representation by Counsel; Adequate Information.

(a)
This Agreement is not and shall not be deemed to be a solicitation for votes in
favor of the Plan in the Chapter 11 Cases from the Noteholders or the Preferred Holders. The
acceptances of the Consenting Creditors with respect to the Plan will not be solicited until such
Consenting Creditor has received the Disclosure Statement and related ballots and solicitation
materials, each as approved or ratified by the Bankruptcy Court.
(b)
Each Party acknowledges that it has had an opportunity to receive information
from the Company and that it has been represented by counsel in connection with this
Agreement and the transactions contemplated hereby. Accordingly, any rule of law or any legal
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decision that would provide any Party with a defense to the enforcement of the terms of this
Agreement against such Party based upon lack of legal counsel shall have no application and is
expressly waived.
(c)
Each Consenting Creditor acknowledges, agrees and represents to the other
Parties that it (i) is an “accredited investor” as such term is defined in Rule 501 of Regulation D
under the Securities Act, (ii) understands that the securities to be acquired by it (if any) pursuant
to the Restructuring Transactions have not been registered under the Securities Act and that such
securities are, to the extent not acquired pursuant to section 1145 of the Bankruptcy Code, being
offered and sold pursuant to an exemption from registration contained in the Securities Act,
based in part upon such Consenting Creditor’s representations contained in this Agreement and
cannot be sold unless subsequently registered under the Securities Act or an exemption from
registration is available and (iii) has such knowledge and experience in financial and business
matters that such Consenting Creditor is capable of evaluating the merits and risks of the
securities to be acquired by it (if any) pursuant to the Restructuring Transactions and understands
and is able to bear any economic risks with such investment.
(d)
The Company (i) is a sophisticated party with respect to the subject matter of this
Agreement, (ii) has been represented and advised by legal counsel in connection with this
Agreement, (iii) has adequate information concerning the matters that are the subject of this
Agreement, and (iv) has independently and without reliance upon any other party and based on
such information as it has deemed appropriate, made its own analysis and decision to enter into
this Agreement, except that it has relied upon the Consenting Creditors’ express representations,
warranties, and covenants in this Agreement, and has entered into this Agreement voluntarily
and of its own choice and not under coercion or duress.
[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK]
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IN WITNESS WHEREOF, the Parties hereto have caused this Agreement to be executed
and delivered by their respective duly authorized officers, solely in their respective capacity as
officers of the undersigned and not in any other capacity, as of the date first set forth above.
HALĆON PARTIES
HALĆON RESOURCES CORPORATION
By:
Name: Floyd Wilson
Title: Chairman of the Board and Chief
Executive Officer

SIGNATURE PAGE TO RESTRUCTURING SUPPORT AGREEMENT
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HALCÓN HOLDINGS, INC.

By:
Name: Floyd Wilson
Title: Chief Executive Officer

SIGNATURE PAGE TO RESTRUCTURING SUPPORT AGREEMENT
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HK RESOURCES, LLC

By:
Name: Floyd Wilson
Title: Chief Executive Officer

SIGNATURE PAGE TO RESTRUCTURING SUPPORT AGREEMENT
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THE 7711 CORPORATION

By:
Name: Floyd Wilson
Title: Chief Executive Officer

SIGNATURE PAGE TO RESTRUCTURING SUPPORT AGREEMENT
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HALCÓN GULF STATES, LLC

By:
Name: Floyd Wilson
Title: Chief Executive Officer

SIGNATURE PAGE TO RESTRUCTURING SUPPORT AGREEMENT
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HALCÓN LOUISIANA OPERATING, L.P.

By: Halcón Gulf States, LLC,
its general partner

By:
Name: Floyd Wilson
Title: Chief Executive Officer

SIGNATURE PAGE TO RESTRUCTURING SUPPORT AGREEMENT
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HALCÓN FIELD SERVICES, LLC

By:
Name: Floyd Wilson
Title: President and Chief Executive Officer

SIGNATURE PAGE TO RESTRUCTURING SUPPORT AGREEMENT
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HALCÓN ENERGY PROPERTIES, INC.

By:
Name: Floyd Wilson
Title: Chief Executive Officer

SIGNATURE PAGE TO RESTRUCTURING SUPPORT AGREEMENT
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HALCÓN OPERATING CO., INC.

By:
Name: Floyd Wilson
Title: Chief Executive Officer

SIGNATURE PAGE TO RESTRUCTURING SUPPORT AGREEMENT
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HALCÓN WILLISTON I, LLC

By:
Name: Floyd Wilson
Title: Chief Executive Officer

SIGNATURE PAGE TO RESTRUCTURING SUPPORT AGREEMENT
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HALCÓN WILLISTON II, LLC

By:
Name: Floyd Wilson
Title: Chief Executive Officer

SIGNATURE PAGE TO RESTRUCTURING SUPPORT AGREEMENT
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HALCÓN RESOURCES OPERATING, INC.

By:
Name: Floyd Wilson
Title: Chief Executive Officer

SIGNATURE PAGE TO RESTRUCTURING SUPPORT AGREEMENT
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HRC ENERGY LOUISIANA, LLC

By:
Name: Floyd Wilson
Title: Chief Executive Officer

SIGNATURE PAGE TO RESTRUCTURING SUPPORT AGREEMENT
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HRC ENERGY RESOURCES (WV), INC.

By:
Name: Floyd Wilson
Title: Chief Executive Officer

SIGNATURE PAGE TO RESTRUCTURING SUPPORT AGREEMENT
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HRC PRODUCTION COMPANY

By:
Name: Floyd Wilson
Title: Chief Executive Officer

SIGNATURE PAGE TO RESTRUCTURING SUPPORT AGREEMENT
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HALCÓN ENERGY HOLDINGS, LLC

By:
Name: Floyd Wilson
Title: Chief Executive Officer

SIGNATURE PAGE TO RESTRUCTURING SUPPORT AGREEMENT
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HRC ENERGY, LLC

By:
Name: Floyd Wilson
Title: Chief Executive Officer

SIGNATURE PAGE TO RESTRUCTURING SUPPORT AGREEMENT
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HK ENERGY, LLC

By:
Name: Floyd Wilson
Title: Chief Executive Officer

SIGNATURE PAGE TO RESTRUCTURING SUPPORT AGREEMENT
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HK LOUISIANA OPERATING, LLC

By:
Name: Floyd Wilson
Title: Chief Executive Officer

SIGNATURE PAGE TO RESTRUCTURING SUPPORT AGREEMENT
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HK OIL & GAS, LLC

By:
Name: Floyd Wilson
Title: Chief Executive Officer

SIGNATURE PAGE TO RESTRUCTURING SUPPORT AGREEMENT
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HK ENERGY OPERATING, LLC

By:
Name: Floyd Wilson
Title: Chief Executive Officer

SIGNATURE PAGE TO RESTRUCTURING SUPPORT AGREEMENT
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HRC OPERATING, LLC

By:
Name: Floyd Wilson
Title: Chief Executive Officer

SIGNATURE PAGE TO RESTRUCTURING SUPPORT AGREEMENT
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CONSENTING CREDITOR
MANULIFE ASSET MANAGEMENT as investment adviser on behalf of:
John Hancock Focused High Yield Fund
John Hancock Funds III - Core High Yield
Fund
Manulife High Yield Bond Fund
John Hancock Global Short Duration Credit
Fund
Manulife Global Tactical Credit Fund
Manulife US Fixed Income Trust
Manulife US Tactical Credit Fund
Manulife Global - US Special Opportunities
Fund
nd

By_____________________________________
Name: Diane Landers
Title: Chief Operating Officers
Principal Amount (Aggregate) of Third Lien: Note$
Principal Amount (Aggregate) of Unsecured Notes: $
Principal Amount of Convertible Note:
Number of Shares of Preferred Stock:

Notice Address:
Manulife Asset Management (US) LLC
197 Clarendon Street, Boston, MA 02116
Fax: 617.375.1666
Attention: Diane Landers
Email: dlanders@manulifeam.com

SIGNATURE PAGE TO RESTRUCTURING SUPPORT AGREEMENT
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CONSENTING CREDITOR

James W. Christmas

Principal Amount of Third Lien Notes:

$

Principal Amount of Unsecured Notes:

$

Principal Amount of Convertible Note:

$

Number of Shares of Preferred Stock:
Notice Address:
1089 Oceanfront
Long Beach, New York 11561
Fax:
Attention:
Email: jchristmas@halconresources.com

SIGNATURE PAGE TO RESTRUCTURING SUPPORT AGREEMENT
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SCHEDULE 1
Restructuring Subsidiaries
Halcón Holdings, Inc.
HK Resources, LLC
The 7711 Corporation
Halcón Gulf States, LLC
Halcón Louisiana Operating, L.P.
Halcón Field Services, LLC
Halcón Energy Properties, Inc.
Halcón Operating Co., Inc.
Halcón Williston I, LLC
Halcón Williston II, LLC
Halcón Operating Inc.
HRC Energy Louisiana, LLC
HRC Energy Resources (WV), Inc.
HRC Production Company
Halcón Energy Holdings, LLC
HRC Energy, LLC
HK Energy, LLC
HK Louisiana Operating, LLC
HK Oil & Gas, LLC
HK Energy Operating, LLC
HRC Operating, LLC
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EXECUTION VERSION

HALCÓN RESOURCES CORPORATION
TERM SHEET
JUNE 9, 2016
This Term Sheet1 sets forth the principal terms of the Restructuring of the Company to be implemented pursuant to a
joint prepackaged plan of reorganization, consistent with the terms set forth herein, to be filed in cases commenced by
the Company under chapter 11 of the Bankruptcy Code. As reflected in the restructuring support agreement dated
June 9, 2016, by and among the Company and the Consenting Creditors (the “Restructuring Support Agreement”), to
which this Term Sheet is an exhibit, the Restructuring is supported by the Company, the Consenting Third Lien
Noteholders, the Consenting Unsecured Noteholders, the Convertible Noteholder, and the Consenting Preferred
Holders.
THIS TERM SHEET DOES NOT CONSTITUTE (NOR SHALL IT BE CONSTRUED AS) AN OFFER WITH
RESPECT TO ANY SECURITIES OR A SOLICITATION OF ACCEPTANCES OR REJECTIONS AS TO ANY
PLAN OF REORGANIZATION, IT BEING UNDERSTOOD THAT SUCH A SOLICITATION, IF ANY, ONLY
WILL BE MADE IN COMPLIANCE WITH APPLICABLE PROVISIONS OF SECURITIES, BANKRUPTCY
AND/OR OTHER APPLICABLE LAWS. THIS TERM SHEET AND THE INFORMATION CONTAINED HEREIN
IS STRICTLY CONFIDENTIAL AND SHALL NOT BE SHARED WITH ANY OTHER PARTY ABSENT THE
PRIOR WRITTEN CONSENT OF THE COMPANY AND THE REQUISITE CREDITORS, EXCEPT AS
REQUIRED BY LAW AND AS CONTEMPLATED BY THE RESTRUCTURING SUPPORT AGREEMENT.
Transaction Overview
The Company:

Holdings, together with certain of its subsidiaries that are parties to the Restructuring
Support Agreement, namely: Halcón Holdings, Inc., HK Resources, LLC, The 7711
Corporation, Halcón Gulf States, LLC, Halcón Louisiana Operating, L.P., Halcón
Field Services, LLC, Halcón Energy Properties, Inc., Halcón Operating Co., Inc.,
Halcón Williston I, LLC, Halcón Williston II, LLC, Halcón Resources Operating Inc.,
HRC Energy Louisiana, LLC, HRC Energy Resources (WV), Inc., HRC Production
Company, Halcón Energy Holdings, LLC, HRC Energy, LLC, HK Energy, LLC, HK
Louisiana Operating, LLC, HK Oil & Gas, LLC, HK Energy Operating, LLC, and
HRC Operating, LLC. For purposes of this Term Sheet and the Restructuring, the
Company does not include HK TMS, LLC (“TMS”) and SBE Partners, LP (“SBE”)
and any of the Company’s and Consenting Creditors’ respective claims against,
and/or interests in, TMS and SBE will not be affected, impaired or otherwise
impacted in any way or manner by the Restructuring.

Claims and Interests to be
Restructured:

Revolving Credit Agreement Claims: consisting of, as of the date hereof,
approximately $120.0 million in aggregate unpaid principal amount, which includes
undrawn letters of credit, plus interest, fees and other expenses, arising under or in
connection with that certain Senior Revolving Credit Agreement, dated as of February
8, 2012, by and among Holdings, as borrower, each of the guarantors named therein,
JP Morgan Chase Bank, N.A., as administrative agent, Wells Fargo Bank, N.A., as
syndication agent, and the lenders party thereto (as rolled into a debtor-in-possession
financing facility or amended, modified or otherwise supplemented from time to time,
the “Revolving Credit Facility” or the “Revolving Credit Agreement”)

1

Capitalized terms used but not otherwise herein defined have the meanings ascribed to them in either Annex A attached hereto or
the Restructuring Support Agreement (as defined below). To the extent of any direct conflict between this Term Sheet and the
Restructuring Support Agreement, the Restructuring Support Agreement will govern and control.
WEIL:\95739370\10\51351.0003
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(the “Revolving Credit Agreement Claims”).
Second Lien Note Claims: consisting of approximately $812.8 million in aggregate
unpaid principal, plus interest, fees and other expenses, of (a) the 8.625% Senior
Secured Notes (the “8.625% Second Lien Notes”) under that certain indenture, dated
as of May 1, 2015, by and among Holdings, as issuer, each of the guarantors named
therein, and U.S. Bank National Association, as trustee (as amended, modified, or
otherwise supplemented from time to time, the “8.625% Second Lien Note
Indenture”) and (b) the 12.0% Senior Secured Notes (the “12.0% Second Lien
Notes” and, together with the 8.625% Second Lien Notes, the “Second Lien Notes”)
under that certain indenture, dated as of December 21, 2015, by and among Holdings,
as issuer, each of the guarantors named therein, and U.S. Bank National Association,
as trustee (as amended, modified or otherwise supplemented from time to time, the
“12.0% Second Lien Note Indenture” and, together with the 8.625% Second Lien
Note Indenture, the “Second Lien Note Indentures”) (the “Second Lien Note
Claims”).
Third Lien Note Claims: consisting of approximately $1.02 billion in aggregate
unpaid principal, plus interest, fees and other expenses, of the Third Lien Notes under
the Third Lien Note Indenture (the “Third Lien Note Claims”).
Unsecured Note Claims: consisting of approximately $650.0 million in aggregate
unpaid principal, plus interest, fees and other expenses, of: (a) the 8.875% Senior
Unsecured Notes under the 8.875% Senior Unsecured Note Indenture; (b) the 9.25%
Senior Unsecured Notes under the 9.25% Senior Unsecured Note Indenture; and (c)
the 9.75% Senior Unsecured Notes under the 9.75% Senior Unsecured Note Indenture
(the “Unsecured Note Claims”).
Convertible Note Claims: consisting of approximately $290.0 million in aggregate
unpaid principal, plus interest, fees and other expenses of the Convertible Note issued
on February 8, 2012, pursuant to that certain Securities Purchase Agreement, effective
December 21, 2011, by and between HALRES LLC (formerly Halcón Resources
LLC) and RAM Energy Resources, Inc. (“Securities Purchase Agreement”)
(the “Convertible Note Claims”).
General Unsecured Claims: consisting of any Claim against the Company (other than
the Unsecured Note Claims, the Convertible Note Claims or any Intercompany
Claims) that is neither secured nor entitled to priority under the Bankruptcy Code or
any order of the Bankruptcy Court (the “General Unsecured Claims”).
Preferred Stock Interests: consisting of $222.5 million, including undeclared
dividends, in the Preferred Stock issued by Holdings pursuant to that certain
Certificate of Designations, Preferences, Rights and Limitations of 5.75% Series A
Convertible Perpetual Preferred Stock, dated June 17, 2013 (the “Preferred Stock
Interests”).
Existing Equity Interests: consisting of any Interests in Holdings (other than the
Preferred Stock), including common stock, and any options, warrants or rights to
acquire any Interests in Holdings issued pursuant to the Holdings Certificate of
Incorporation (the “Existing Equity Interests”).
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Transaction Overview
Restructuring Summary:

Creditors and interests holders will receive the following treatments under the Plan:
i.

The Revolving Credit Agreement Claims: On the Effective Date, the
Company will obtain a credit facility pursuant to an amendment or an
amendment and restatement of the Revolving Credit Agreement (or any
replacement financing) in the aggregate principal amount of approximately
$700,000,000, or such lower amount as determined by the Company based on
prevailing market conditions, but in no event less than $600,000,000 (the
“Amended Revolving Credit Agreement”). The Amended Revolving Credit
Agreement shall be in form and substance (a) reasonably satisfactory to the
Requisite Unsecured Noteholders, and (b) satisfactory to the Requisite Third
Lien Noteholders. The proceeds from the Amended Revolving Credit
Agreement, plus cash on hand, will be used by the Company to (1) provide
additional liquidity for working capital and general corporate purposes;
(2) pay all reasonable and documented Restructuring Expenses; (3) fund Plan
distributions; and (4) fund the administration of the Chapter 11 Cases.

ii.

Second Lien Note Claims. The legal, equitable, and contractual rights of the
Second Lien Notes will be unaltered by the Restructuring or the Plan. On the
Effective Date, the Second Lien Notes will be reinstated and unimpaired.

iii.

Third Lien Note Claims. On the Effective Date, Third Lien Noteholders will
receive their pro rata share (based on the total amount of Allowed Third Lien
Note Claims) of: (a) New Common Shares, which New Common Shares will
represent, after giving effect to the Restructuring, in the aggregate, 76.5% of
the total outstanding shares of Reorganized Holdings (subject to dilution by
the Management Incentive Plan and, to the extent applicable, the exercise of
the New Warrants) (the “Third Lien New Common Shares”) and (b) Cash in
the amount of $33.8 million (the “Third Lien Cash Distribution”).

iv.

Unsecured Note Claims. On the Effective Date, Unsecured Noteholders will
receive their pro rata share (based on the total amount of Allowed Unsecured
Note Claims) of: (a) New Common Shares, representing, after giving effect to
the Restructuring, in the aggregate, 15.5% of the total outstanding shares of
Reorganized Holdings (subject to dilution by the Management Incentive Plan
and, to the extent applicable, the exercise of the New Warrants) (the
“Unsecured Noteholder New Common Shares”); (b) Cash in the amount of
$37.6 million (the “Unsecured Noteholder Cash Distribution”); and (c) the
Unsecured Noteholder New Warrants to purchase, after giving effect to the
Restructuring, 4.0% of the total outstanding shares of Reorganized Holdings
as of the Effective Date, subject to dilution by the Management Incentive
Plan, exercisable for a four (4) year period commencing on the Effective Date
at an exercise price based on a $1.33 billion equity value.

v.

Convertible Note Claims. Subject to the limitations sets forth below, on the
Effective Date, the Convertible Noteholder will receive: (a) New Common
Shares, representing, after giving effect to the Restructuring, in the aggregate,
4.0% of the total outstanding shares of Reorganized Holdings (subject to
dilution by the Management Incentive Plan and, to the extent applicable, the
exercise of the New Warrants) (the “Convertible Noteholder New Common
Shares”); (b) Cash in the amount of $15.0 million (the “Convertible

3
WEIL:\95739370\10\51351.0003

Case 16-11724

Doc 2

Filed 07/27/16

Page 176 of 262

Noteholder Cash Distribution”); and (c) the Convertible Noteholder New
Warrants to purchase 1.0% of the total outstanding shares of Reorganized
Holdings as of the Effective Date, subject to dilution by the Management
Incentive Plan, exercisable for a four (4) year period commencing on the
Effective Date at an exercise price based on a $1.33 billion equity value.
vi.

General Unsecured Claims. Subject to the limitations set forth below, as a
part of the Restructuring, except to the extent that a holder of a General
Unsecured Claim agrees to different treatment, the Company or Reorganized
Company, as applicable, will continue to pay or dispute each General
Unsecured Claim in the ordinary course of business as if the Chapter 11
Cases had never been commenced.

vii.

Preferred Stock Interests. Subject to the limitations set forth below, on the
Effective Date, Preferred Holders will receive their pro rata share (based on
the total amount of Allowed Preferred Stock Interests) of Cash in the amount
of $11.1 million representing a recovery of 5.0% of the liquidation preference
per share of the Preferred Stock (the “Preferred Stock Cash Distribution”).

viii.

Existing Equity Interests. Subject to the limitations set forth below, on the
Effective Date, Existing Equity Interests will be cancelled and the holders of
Existing Equity Interests will receive their pro rata share of New Common
Shares representing in the aggregate 4.0% of the total outstanding shares of
Reorganized Holdings (subject to dilution by the Management Incentive Plan
and, to the extent applicable, the exercise of the New Warrants).

The Plan will provide that, in the event the classes of Unsecured Note Claims,
Convertible Note Claims or Preferred Stock Interests vote to reject the Plan (any such
class, a “Rejecting Class”) then: (i) any class of claims or interests junior in priority
to such Rejecting Class will not receive or retain any value under the Plan; (ii) any
New Warrants that were to be distributed to such junior classes of creditors will be
cancelled and will not be issued under the Plan; (iii) the New Common Shares that
were to be distributed to such junior classes of creditors or interest holders will be
reallocated and distributed as set forth in this Term Sheet, and (iv) the Cash that was
to be distributed to such junior classes of creditor or interest holders will remain
property of the Company and will vest in the Reorganized Company on the Effective
Date. In the event the Unsecured Note Claims is a Rejecting Class: (a) no
Convertible Noteholder New Warrants will be issued under the Plan; (b) the New
Common Shares that were to be distributed to the Convertible Noteholder and
Existing Equity Interests shall be reallocated and distributed pro rata to the Third Lien
Noteholders; and (c) if the Company elects not to terminate the Restructuring Support
Agreement, then the distributions to be received by the General Unsecured Claims
shall be modified so as to comply with section 1129(b) of the Bankruptcy Code,
subject to the Consenting Third Lien Noteholders’ rights under Section 9 of the
Restructuring Support Agreement.2 In the event the Preferred Stock Interests is a
Rejecting Class, the Preferred Holders will not receive or retain any distributions on
account of their Preferred Stock Interests.

2

In the event the Unsecured Note Claims is a Rejecting Class, and it is determined by the Company in consultation with the
Requisite Third Lien Noteholders that the votes of the holders of General Unsecured Claims must be solicited to comply with the
requirements of section 1125 of the Bankruptcy Code, then the relevant milestones set forth in the Restructuring Support
Agreement with respect to the approval of the Disclosure Statement, confirmation of the Plan and the Effective Date shall be
extended by 60 calendar days.
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The solicitation of votes on the Plan from Third Lien Noteholders, Unsecured
Noteholders and the Convertible Noteholder will be made pursuant to Section 4(a)(2)
and Regulation D of the Securities Act and, with respect to Third Lien Note Claims
and Unsecured Note Claims, the Company will only solicit votes on the Plan from
Eligible Third Lien Noteholders or Eligible Unsecured Noteholders.
At least five (5) business days prior to the Commencement Date, and on the same
date, the Company will pay cash interest with respect to the (i) Third Lien
Noteholders through the later of May 15, 2016 and the date on which interest and/or
dividends are paid on the Unsecured Notes, the Convertible Note or the Preferred
Stock and (ii) Unsecured Noteholders through the later of May 15, 2016 and the date
on which interest and/or dividends are paid on the Third Lien Notes, the Convertible
Note or the Preferred Stock. The Unsecured Noteholder Cash Distribution (i)
accounts for the cash interest paid to holders of the 8.875% Senior Unsecured Notes
on May 16, 2016, and (ii) assumes that additional cash interest shall be paid to the
holders of the 9.25% Senior Unsecured Notes and 9.75% Senior Unsecured Notes
prior to the Commencement Date in the amount of $11.1 million, of which $4.2
million is attributable to the period from and after April 1, 2016 through May 15,
2016 (the “Unsecured Interest Payment”). The Third Lien Noteholder Cash
Distribution assumes that additional cash interest shall be paid to the Third Lien
Noteholders prior to the Commencement Date in the amount of $33.1 million, of
which $16.2 million is attributable to the period from and after April 1, 2016 through
May 15, 2016 (the “Third Lien Interest Payment”). From and after the Support
Effective Date, the Company shall not make any interest or dividend payments on
account of the Convertible Note, Preferred Stock or otherwise, except as provided
above. The Convertible Noteholder agrees that, from and after the Support Effective
Date, so long as the Restructuring Support Agreement remains in effect as to it (i) no
further interest payments shall be made on the Convertible Note and (ii) the
Convertible Noteholder waives any default that may arise under the Convertible Note
on account of the Company failing to pay interest on any other debt or obligation.
The Company shall accrue interest through the Commencement Date on the Third
Lien Notes, Unsecured Notes, Convertible Note and Preferred Stock in accordance
with the terms thereof, and all such interest, to the extent not paid as set forth above,
shall be deemed part of the Third Lien Note Claims, Unsecured Note Claims,
Convertible Note Claims, and Preferred Stock Interests, as applicable.
Implementation:
Use of Cash Collateral/
DIP Financing:

The Company will commence the Chapter 11 Cases and implement the Restructuring
pursuant to the Plan as provided in the Restructuring Support Agreement.
The Company will seek authority promptly upon commencement of the Chapter 11
Cases to use cash collateral to fund the administration of the Chapter 11 Cases. In
connection with the Company’s use of cash collateral and DIP Financing (if
applicable), subject to Bankruptcy Court approval, the Company will provide
“adequate protection” (as such term is defined in sections 361 and 363 of the
Bankruptcy Code) to the Revolving Credit Agreement Lenders, the Second Lien
Noteholders and the Third Lien Noteholders on the terms reasonably satisfactory to
the Company and the Requisite Creditors, including, without limitation, customary
stipulations as to amount, validity and priority of claims, adequate protection liens,
superpriority claims, postpetition reimbursement of fees, 506(c), 552(b) “equities of
the case” and marshaling waivers, and reimbursement of reasonable fees and
expenses of counsel in accordance with existing fee letters; provided that any
adequate protection to the Third Lien Noteholders shall not be cash pay (other than
ordinary course expense reimbursements, including, without limitation, the
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reasonable fees and expenses of counsel).3
Any order approving the use of cash collateral and/or DIP Financing will be
reasonably satisfactory to the Company and the Requisite Creditors.
Classification and Treatment of Claims and Interests
Administrative, Priority
Tax, and Other Priority
Claims:

On or as soon as practicable after the Effective Date, each holder of an administrative,
priority tax or other priority claim will be paid in full in Cash or otherwise receive
treatment consistent with the provisions of section 1129(a)(9) of the Bankruptcy
Code.
Unimpaired – Presumed to Accept

Other Secured Claims:

On the Effective Date, to the extent any Other Secured Claims exist, all such Other
Secured Claims of the Company allowed as of the Effective Date will be satisfied by
either (a) payment in full in Cash, (b) reinstatement pursuant to section 1124 of the
Bankruptcy Code or (c) such other recovery necessary to satisfy section 1129 of the
Bankruptcy Code.
Unimpaired – Presumed to Accept

Revolving Credit
Agreement Claims:

On the Effective Date, each holder of Allowed Revolving Credit Agreement Claims
will receive, in full and final satisfaction of such Allowed Revolving Credit
Agreement Claims, its pro rata share of the commitments and/or loans made pursuant
to the Amended Revolving Credit Agreement and will receive its benefits and be
bound by the obligations therein.
Unimpaired – Presumed to Accept

Second Lien Note Claims:

The legal, equitable, and contractual rights of the holders of Allowed Second Lien
Notes Claims are unaltered by the Plan. On the Effective Date, or as soon as
practicable thereafter, the holders of Allowed Second Lien Notes Claims will have
their Allowed Claims reinstated.
Unimpaired – Presumed to Accept

Third Lien Note Claims:

On the Effective Date, each holder of an Allowed Third Lien Note Claim will be
entitled to receive, in full and final satisfaction of such Allowed Third Lien Note
Claim, its pro rata share (based on the total amount of Allowed Third Lien Note
Claims) of: (i) the Third Lien Note New Common Shares and (ii) the Third Lien Cash
Distribution.
Impaired – Entitled to Vote

3

The Company may elect to seek funding for the Chapter 11 Cases by means of DIP Financing, which DIP Financing may include
a "roll-up" of some or all of the Revolving Lender Credit Facility, but, for the avoidance of doubt, no “roll-up” of any Second Lien
Note Claims or Third Lien Note Claims. The terms of any DIP Financing shall be (a) in form and substance reasonably
satisfactory to the Requisite Unsecured Noteholders, and (b) in form and substance satisfactory to the Company and the Requisite
Third Lien Noteholders.
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On the Effective Date, each holder of an Allowed Unsecured Note Claim will be
entitled to receive, in full and final satisfaction of such Allowed Unsecured Note
Claim, its pro rata share (based on the total amount of Allowed Unsecured Note
Claims) of: (i) the Unsecured Noteholder Cash Distribution; (ii) the Unsecured
Noteholder New Common Shares; and (iii) the Unsecured Noteholder New Warrants;
provided, however, that if the Unsecured Note Claims is a Rejecting Class, then: (a)
no Convertible Noteholder New Warrants will be issued under the Plan; (b) the New
Common Shares that were to be distributed to the Convertible Noteholder and
Existing Equity Interests shall be reallocated and distributed pro rata to the Third Lien
Noteholders; and (c) if the Company elects not to terminate the Restructuring Support
Agreement, then the distributions to be received by the General Unsecured Claims
shall be modified so as to comply with section 1129(b) of the Bankruptcy Code,
subject to the Consenting Third Lien Noteholders’ rights under Section 9 of the
Restructuring Support Agreement.
Impaired – Entitled to Vote

Convertible Note Claims:

On the Effective Date, the Convertible Noteholder will be entitled to receive, in full
and final satisfaction of such Allowed Convertible Note Claims: (i) the Convertible
Noteholder Cash Distribution; (ii) the Convertible Noteholder New Common Shares;
and (iii) the Convertible Noteholder New Warrants; provided, however, that if the
Unsecured Note Claims is a Rejecting Class then: (a) the Convertible Noteholder
New Warrants will not be issued under the Plan; (b) the New Common Shares that
would have been distributed to the Convertible Noteholder under the Plan will be
reallocated and distributed to the Third Lien Noteholders; and (c) the Cash that was to
be distributed to the Convertible Noteholder pursuant to the Convertible Noteholder
Cash Distribution will remain property of the Company and will vest in the
Reorganized Company on the Effective Date; provided, further, however, that if the
Unsecured Note Claims is not a Rejecting Class and the Convertible Noteholder
Claims is a Rejecting Class, then: (x) the Convertible Noteholder Warrants will not be
issued under the Plan; (y) the New Common Shares that would have been distributed
to the Convertible Noteholder under the Plan will be reallocated and distributed to the
Third Lien Noteholders and the Unsecured Noteholders pro rata based on their
respective holdings of New Common Shares; and (z) the Cash that was to be
distributed to the Convertible Noteholder pursuant to the Convertible Noteholder
Cash Distribution will remain property of the Company and will vest in the
Reorganized Company on the Effective Date.
Impaired – Entitled to Vote

General Unsecured Claims:

On the Effective Date, except to the extent that a holder of a General Unsecured
Claim agrees to different treatment, the Company or Reorganized Company, as
applicable, will continue to pay or dispute each General Unsecured Claim in the
ordinary course of business as if the Chapter 11 Cases had never been commenced;
provided, however, that if the Unsecured Note Claims is a Rejecting Class then the
distributions to be received by the General Unsecured Claims shall be modified so as
to comply with section 1129(b) of the Bankruptcy Code, subject to the Consenting
Third Lien Noteholders’ rights under Section 9 of the Restructuring Support
Agreement.
Unimpaired – Presumed to Accept (subject to the proviso above and in Footnote 2
relating to the Unsecured Note Claims being a Rejected Class)

7
WEIL:\95739370\10\51351.0003

Case 16-11724

Intercompany Claims:

Doc 2

Filed 07/27/16

Page 180 of 262

All Intercompany Claims will be paid, adjusted, reinstated or discharged as
determined by the Company, subject to the consent of the Requisite Third Lien
Noteholders and Requisite Unsecured Noteholders, which consent shall not be
unreasonably withheld.
Unimpaired – Presumed to Accept

Intercompany Interests:

On the Effective Date, or as soon as practicable thereafter, all Intercompany Interests
will be reinstated.
Unimpaired – Presumed to Accept

Preferred Interests:

On the Effective Date, each holder of an Allowed Preferred Stock Interest will be
entitled to receive, in full and final satisfaction of such Allowed Preferred Stock
Interest, its pro rata share (based on the total amount of Allowed Preferred Stock
Interests) of the Preferred Stock Cash Distribution; provided, however, that if the
Unsecured Note Claims, the Convertible Note Claims or the Preferred Stock Interests
is a Rejecting Class, then the Preferred Holders will not receive or retain any value
under the Plan and the Cash to be distributed pursuant to the Preferred Stock Cash
Distribution will remain property of the Company and will vest in the Reorganized
Company on the Effective Date.
Impaired – Entitled to Vote

Existing Equity Interests:

On the Effective Date, (a) all Existing Equity Interests will be cancelled, and (b) the
holders of Existing Equity Interests will receive New Common Shares representing,
in the aggregate, 4.0% of the total outstanding shares of Reorganized Holdings
(subject to dilution by the Management Incentive Plan and, to the extent applicable,
the exercise of the New Warrants); provided, however, that if: (i) the Unsecured Note
Claims is a Rejecting Class, then Existing Equity Interests will not receive or retain
any value under the Plan and the New Common Shares that would have been
distributed to Existing Equity Interests under the Plan will be reallocated and
distributed pro rata to the Third Lien Noteholders; (ii) the Unsecured Note Claims is
not a Rejecting Class and the Convertible Noteholder Claims is a Rejecting Class,
then Existing Equity Interests will not receive or retain any value under the Plan and
the New Common Shares that would have been distributed to Existing Equity
Interests under the Plan will be reallocated and distributed pro rata to the Third Lien
Noteholders and the Unsecured Noteholders based on their respective holdings of
New Common Shares; and (iii) the Unsecured Note Claims and the Convertible Note
Claims are not Rejecting Classes and the Preferred Stock Interests is a Rejecting
Class, then Existing Equity Interests will not receive or retain any value under the
Plan and the New Common Shares that would have been distributed to Existing
Equity Interests under the Plan will be reallocated and distributed pro rata to the Third
Lien Noteholders, the Unsecured Noteholders and the Convertible Noteholder based
on their respective holdings of New Common Shares.
The Plan will provide that the holders of Existing Warrants will have until the
Warrant Record Date to exercise their respective rights under the Existing Warrants
to purchase common stock of the Company and to have such common stock interests
treated as Existing Equity Interests under the Plan. To the extent a holder of Existing
Warrants does not exercise its Existing Warrants prior to the Warrant Record Date,
such Existing Warrants will be cancelled and the holders of such Existing Warrants
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will not receive or retain any value under the Plan on account of such no-exercised
Existing Warrants.
Impaired – Deemed to Reject
Section 510(b) Claims:

Any holder of a claim against the Company that is described in section 510(b) of the
Bankruptcy Code will not receive a distribution under the Plan and such section
510(b) claims will be extinguished.
Impaired – Deemed to Reject
General Provisions

New Common Shares and
New Warrants

The Boards of Directors of the Company and the Reorganized Company and
Reorganized Holdings shall each use their reasonable best efforts to have the New
Common Shares and New Warrants listed on a nationally recognized exchange, as
soon as practicable subject to meeting applicable listing requirements following the
Effective Date.

Executory Contracts and
Unexpired Leases:

The Company reserves the right to reject certain executory contracts and unexpired
leases subject to the reasonable consent of the Requisite Third Lien Noteholders. All
executory contracts and unexpired leases not expressly rejected will be deemed
assumed pursuant to the Plan.

Management Incentive
Plan:

A post-Restructuring management incentive plan (“Management Incentive Plan”)
under which 10% of the New Common Shares will be reserved for issuance as awards
under the Management Incentive Plan, as described below. All awards issued under
the Management Incentive Plan will be dilutive of all other New Common Shares
issued pursuant to the Plan.
•

Participants: All employees of the Company and its subsidiaries.

•

Pool: 10% of the total share capital of the Company (subject to dilution by the
New Warrants to the same extent other New Common Shares are diluted):
o 7.5% of the pool (“Exit Awards”) to be granted on the Effective Date
with such awards to be allocated to employees as determined by the
Chief Executive Officer.
o 2.5% of the pool to be allocated, in such form and with such terms
and conditions as determined by the Compensation Committee of the
New Board following the Effective Date.

•

Exit Awards:
o Options
5% of the pool will be in the form of stock options
(“Options”) granted on the Effective Date.
The exercise price per share of the Options will be equal to
the greater of (1) the per share value based on a Reorganized
Company equity value of $650 million or (2) the weighted
average trading prices of the New Common Shares for the
seven (7) trading dates commencing on the first trading day
immediately following the Effective Date (assuming the
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shares are then publicly traded).
The Options will vest subject to continued employment over
3 years in equal annual installments.
Restricted Stock and Restricted Stock Units
2.5% of the pool will be granted in the form of Restricted
Stock or Restricted Stock Units (collectively, the “RSUs”) on
the Effective Date.
50% of the RSUs (i.e., 1.25% of the pool) will be vested in
full at grant.
50% of the RSUs (i.e., 1.25% of the pool) will vest on the
first anniversary of the Effective Date, subject to continued
employment.

Accelerated Vesting:
o Notwithstanding the foregoing, if, prior to the vesting dates set forth
above, any one of the following shall occur then any Options and/or
RSUs (as applicable) granted to an employee as set forth above shall
immediately vest in full: (i) with respect to management employees
who are party to employment agreements with the Company as of
June 1, 2016, upon (a) termination of the employee by the Company
without Cause, (b) resignation by the employee for Good Reason, and
(c) the death or disability of the employee; and (ii) with respect to all
other employees, upon the death or disability of the employee. If,
prior to the vesting dates set forth above, an employee is terminated
with Cause, or resigns without Good Reason, the employee will
forfeit any remaining and unvested Options and/or RSUs.
o For purposes hereof, (a) “Cause” shall be defined in a manner that is
consistent with its definition under existing management employment
agreements, and (b) “Good Reason” shall be defined in a manner
consistent with its definition under existing management employment
agreements, excluding any component of such definition relating to
reductions in the budget over which the employee has authority.

The initial Board of Directors of Reorganized Holdings (the “New Board”) will be a 9
member board comprised of (i) the Chief Executive Officer, (ii) 3 directors designated
by Ares (provided that one such board selection shall be subject to the written consent
of Franklin, which consent shall not be unreasonably withheld), (iii) 3 directors
designated by Franklin, in the cases of clauses (ii) and (iii) for so long as Ares and
Franklin, respectively, is included in the definition of “Requisite Third Lien
Noteholders,” and, if Ares or Franklin is not so included, then its three (3) directors
shall be designated by Requisite Third Lien Noteholders (and if Franklin is not so
included, it shall also lose its consent right to one of Ares’ board selections set forth
above), (iv) 1 director designated by the Requisite Unsecured Noteholders (the
“Unsecured Director”), and (v) 1 existing director designated by the Chief Executive
Officer, which shall be reasonably acceptable to the Requisite Unsecured Noteholders
and Requisite Third Lien Noteholders. The New Board will have a three-tiered
structure classified into staggered 3-year terms, with two directors initially serving a
one-year term, four directors (including the Unsecured Director) initially serving a
two-year term, and three directors initially serving a three-year term. The members of
the New Board will be identified no later than at the Confirmation Hearing or
otherwise in accordance with section 1129(a)(5) of the Bankruptcy Code. On the
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Effective Date, the terms of the current members of the boards of directors of
Holdings will expire.

Charter; Bylaws:

The charter, bylaws, limited liability company agreements and other organizational
documents of each Reorganized Company’s corporate entity will be amended or
amended and restated by the Reorganized Company in a manner reasonably
satisfactory to the Requisite Third Lien Noteholders, the Requisite Unsecured
Noteholders and the Convertible Noteholder and consistent with section 1123(a)(6) of
the Bankruptcy Code, if applicable.

Cancellation of Notes,
Interests, Instruments,
Certificates and other
Documents:

Except as provided herein and in connection with the Amended Revolving Credit
Agreement and the Second Lien Notes, on the Effective Date, all notes, instruments,
certificates evidencing debt to, or equity interests in, the Company, including, without
limitation, the Third Lien Notes, the Unsecured Notes, the Convertible Note, the
Preferred Stock, the Existing Equity Interests and the Existing Warrants, will be
cancelled and obligations of the Company thereunder will be discharged. In addition,
on the Effective Date, any registration rights or similar agreements with respect to
Existing Equity Interests will also be cancelled and any obligations of the Company
thereunder will be discharged.

Vesting of Assets:

On the Effective Date, and if applicable, pursuant to sections 1141(b) and (c) of the
Bankruptcy Code, all assets of the Company’s Estates will vest in the Reorganized
Company free and clear of all claims, liens, encumbrances, charges and other
interests, except as otherwise provided in the Plan.

Compromise and
Settlement:

The Plan will contain customary provisions for the compromise and settlement of
claims stating that, notwithstanding anything in the Plan to the contrary, the
allowance, classification and treatment of allowed claims and equity interests and
their respective distributions take into account and conform to the relative priority and
rights of such claims and interests in connection with any contractual, legal and
equitable subordination rights relating thereto, whether arising under general
principles of equitable subordination, section 510 of the Bankruptcy Code or
otherwise.

Compensation and Benefit
Plans:

All material employee compensation and benefit plans of the Company in effect as of
June 1, 2016, will be deemed to be assumed under the Plan.4

Survival of Indemnification
Obligations and D&O
Insurance:

Any obligations of the Company pursuant to its corporate charters, bylaws, limited
liability company agreements or other organizational documents to indemnify current
and former officers, directors, agents, and/or employees with respect to all present and
future actions, suits, and proceedings against the Company or such directors, officers,
agents, and/or employees, based upon any act or omission for or on behalf of the

4

All senior management employment agreements to be modified, if necessary, to provide for one time waiver to ensure that
restructuring transactions under the Plan do not trigger a change of control thereunder. There will be no material changes to the
terms of the Company’s benefit plans prior to the Effective Date not otherwise contemplated by this Term Sheet.
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Company will not be discharged or impaired by confirmation of the Plan. All such
obligations will be deemed and treated as executory contracts to be assumed by the
Company under the Plan and will continue as obligations of the Reorganized
Company. In addition, after the Effective Date, the Reorganized Company will not
terminate or otherwise reduce the coverage under any directors’ and officers’
insurance policies (including any “tail policy”) in effect as of June 1, 2016, and all
members, managers, directors and officers of the Company who served in such
capacity at any time prior to the Effective Date will be entitled to the full benefits of
any such policy for the full term of such policy regardless of whether such members,
managers, directors, and/or officers remain in such positions after the Effective Date.
Director and Officer
Liability Policy:

To the extent the Company plans to extend existing insurance coverage or purchase
new insurance coverage covering its current and former officers and directors from
claims and causes of action of any third party (including without limitation any holder
of a claim) that remain unreleased as of the Effective Date, such extended or newly
purchased insurance will be in such amounts, for such terms or periods of time, and
placed with such insurers as are determined by the Company with the reasonable
consent of the Requisite Creditors.

Conditions to Effectiveness:

The Plan will be subject to usual and customary conditions to confirmation and
effectiveness (as applicable), as well as such other conditions that are reasonably
satisfactory to the Company and the Requisite Creditors, including the following:

1. the Definitive Documents (except as provided in number 5 below) will contain
terms and conditions consistent in all respects with this Term Sheet and the
Restructuring Support Agreement and will otherwise be reasonably satisfactory in
form and substance to the Requisite Creditors;

2. the Bankruptcy Court will have entered the Confirmation Order, and such
Confirmation Order will not have been reversed, stayed or modified;

3. the Restructuring Support Agreement will not have been terminated, and will be
in full force and effect;

4. all Restructuring Expenses will have been paid in full in Cash;
5. the Amended Revolving Credit Agreement, including all documentation related
thereto, will each be in form and substance (a) reasonably satisfactory to the
Requisite Unsecured Noteholders, and (b) satisfactory to the Company and the
Requisite Third Lien Noteholders, and will have been consummated; and

6. all governmental and third party approvals and consents, including Bankruptcy
Court approval, necessary in connection with the transactions contemplated by
this Term Sheet will have been obtained, not be subject to unfulfilled conditions
and be in full force and effect, and all applicable waiting periods will have
expired without any action being taken or threatened by any competent authority
that would restrain, prevent or otherwise impose materially adverse conditions on
such transactions.
The conditions to effectiveness may be waived in writing by the Company together
with the Requisite Creditors.
Releases:

The Plan will provide for standard releases (including from the holders of Claims,
Interests and from the Company) with language substantially to the effect of the
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following:
Releases by the Company. As of the Effective Date, except for the rights that remain
in effect from and after the Effective Date to enforce this Plan and the Definitive
Documents, for good and valuable consideration, the adequacy of which is hereby
confirmed, including, without limitation, the service of the Released Parties to
facilitate the reorganization of the Company and the implementation of the
Restructuring, and except as otherwise provided in the Plan or in the Confirmation
Order, the Released Parties are deemed forever released and discharged, to the
maximum extent permitted by law, by the Company, the Reorganized Company, and
the Estates from any and all Claims, obligations, suits, judgments, damages, demands,
debts, rights, Causes of Action, remedies, losses, and liabilities whatsoever, including
any derivative claims, asserted or assertable on behalf of the Company, the
Reorganized Company, or their Estates, whether liquidated or unliquidated, fixed or
contingent, matured or unmatured, known or unknown, foreseen or unforeseen,
existing or hereinafter arising, in law, equity, or otherwise, that the Company, the
Reorganized Company, or their Estates would have been legally entitled to assert in
their own right (whether individually or collectively) or on behalf of the holder of any
Claim or Interest or other person, based on or relating to, or in any manner arising
from, in whole or in part, the Company, the Chapter 11 Cases, the purchase, sale, or
rescission of the purchase or sale of any security of the Company or the Reorganized
Company, the subject matter of, or the transactions or events giving rise to, any Claim
or Interest that is treated in the Plan, the business or contractual arrangements
between the Company and any Released Party, the Restructuring, the restructuring of
any Claim or Interest before or during the Chapter 11 Cases, the Disclosure
Statement, the Restructuring Support Agreement, and the Plan and related
agreements, instruments, and other documents (including the Definitive Documents),
and the negotiation, formulation, or preparation thereof, the solicitation of votes with
respect to the Plan, or any other act or omission, other than Claims or Causes of
Action arising out of or related to any act or omission of a Released Party that is a
criminal act or constitutes fraud, gross negligence or willful misconduct.
Releases by Holders of Claims and Interests. As of the Effective Date, except for the
rights that remain in effect from and after the Effective Date to enforce this Plan and
the Definitive Documents, for good and valuable consideration, the adequacy of
which is hereby confirmed, including, without limitation, the service of the Released
Parties to facilitate the reorganization of the Company and the implementation of the
Restructuring, and except as otherwise provided in this Plan or in the Confirmation
Order, the Released Parties are deemed forever released and discharged, to the
maximum extent permitted by law, by (i) the holders of all Claims or Interests who
vote to accept the Plan, (ii) the holders of Claims or Interests that are unimpaired
under the Plan, (iii) the holders of Claims or Interests whose vote to accept or reject
the Plan is solicited but who do not vote either to accept or to reject the Plan, and (iv)
the holders of Claims or Interests who vote to reject the Plan but do not opt out of
granting the releases set forth herein, from any and all Claims, obligations, rights,
suits, judgments, damages, demands, debts, rights, Causes of Action, remedies, losses,
and liabilities whatsoever, including any derivative claims, asserted or assertable on
behalf of the Company, whether liquidated or unliquidated, fixed or contingent,
matured or unmatured, known or unknown, foreseen or unforeseen, existing or
hereinafter arising, in law, equity, or otherwise, that such holders or their affiliates
would have been legally entitled to assert in their own right (whether individually or
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collectively) or on behalf of the holder of any Claim or Interest or other person, based
on or relating to, or in any manner arising from, in whole or in part, the Company, the
Chapter 11 Cases, the purchase, sale, or rescission of the purchase or sale of any
security of the Company or the Reorganized Company, the subject matter of, or the
transactions or events giving rise to, any Claim or Interest that is treated in the Plan,
the business or contractual arrangements between the Company and any Released
Party, the Restructuring, the restructuring of any Claim or Interest before or during
the Chapter 11 Cases, the Disclosure Statement, the Restructuring Support
Agreement, and the Plan and related agreements, instruments, and other documents
(including the Definitive Documents), and the negotiation, formulation, or preparation
thereof, the solicitation of votes with respect to the Plan, or any other act or omission,
other than Claims or Causes of Action arising out of or related to any act or omission
of a Released Party that constitutes fraud, gross negligence or willful misconduct.
Exculpation:

The Plan will contain standard exculpation provisions with language substantially to
the effect of the following:
Exculpation. To the maximum extent permitted by applicable law, no Exculpated
Party shall have or incur, and each Exculpated Party is hereby released and
exculpated from, any claim, obligation, suit, judgment, damage, demand, debt, right,
Cause of Action, loss, and liability for any claim in connection with or arising out of
the administration of the Chapter 11 Cases; the negotiation and pursuit of the
Disclosure Statement, the Restructuring Support Agreement, the Restructuring
Transactions, this Plan, or the solicitation of votes for, or confirmation of, this Plan;
the funding of this Plan; the occurrence of the Effective Date; the administration of
this Plan or the property to be distributed under this Plan; the issuance of securities
under or in connection with this Plan; or the transactions in furtherance of any of the
foregoing; except for fraud, gross negligence or willful misconduct. This exculpation
shall be in addition to, and not in limitation of, all other releases, indemnities,
exculpations and any other applicable law or rules protecting such Exculpated Parties
from liability.

Discharge of the Company:

The Plan will contain standard discharge provisions with language substantially to the
effect of the following:
Effective as of the Effective Date: (a) the rights afforded in the Plan and the treatment
of all claims and interests will be in exchange for and in complete satisfaction,
discharge, and release of all claims and interests of any nature whatsoever, including
any interest accrued on such claims from and after the Commencement Date, against
the Company or any of its assets, property, or Estates; (b) the Plan will bind all
holders of claims and interests, notwithstanding whether any such holders failed to
vote to accept or reject the Plan or voted to reject the Plan; (c) all claims and interests
will be satisfied, discharged, and released in full, and the Company’s liability with
respect thereto will be extinguished completely, including any liability of the kind
specified under section 502(g) of the Bankruptcy Code; and (d) all entities will be
precluded from asserting against the Company, the Company’s Estates, the
Reorganized Company, its successors and assigns, and its assets and properties any
other claims or interests based upon any documents, instruments, or any act or
omission, transaction, or other activity of any kind or nature that occurred prior to the
Effective Date.
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The Plan will contain standard injunction provisions with language substantially to
the effect of the following:
From and after the Effective Date, all entities are permanently enjoined from
commencing or continuing in any manner, any suit, action, or other proceeding, on
account of or respecting any claim, demand, liability, obligation, debt, right, cause of
action, interest, or remedy released or to be released pursuant to the Plan or the
Confirmation Order.

Definitive Documents and
Due Diligence:

This Term Sheet is indicative, and any final agreement will be subject to the
Definitive Documents. The Definitive Documents will contain terms, conditions,
representations, warranties, and covenants, each customary for the transactions
described herein consistent with the terms of this Term Sheet.

Securities Exemptions:

Notwithstanding the foregoing, the issuance and distribution under the Plan of (i) the
New Common Shares to the Third Lien Noteholders, Unsecured Noteholders, the
Convertible Noteholder and holders of Existing Equity Interests, and (ii) the New
Warrants to the Unsecured Noteholders and the Convertible Noteholder and the New
Common Shares issuable upon exercise thereof will be exempt from registration
under the Securities Act or applicable securities laws without further act or action by
any Person pursuant to section 1145(a) of the Bankruptcy Code and/or any other
applicable exemptions.

Tax Structure:

To the extent possible, the Restructuring contemplated by this Term Sheet will be
structured so as to obtain the most beneficial structure for the Company and their
equity holders post-transaction as determined by the Company with the written
consent of the Requisite Third Lien Noteholders (with such consent not to be
unreasonably withheld).

Avoidance Actions:

The Reorganized Company will retain all rights to commence and pursue any causes
of action that are expressly preserved and not released under the Plan, it being
understood that the Reorganized Company will not retain any claims or causes of
action against the Released Parties, subject to the carveout for any act or omission of
a Released Party that is a criminal act or constitutes fraud, gross negligence or willful
misconduct.

Restructuring Expenses:

The Company agrees to pay the reasonable out-of-pocket fees, costs and expenses
incurred by each of the Revolving Credit Agreement Agent and each of the
Consenting Creditors, and expenses of their respective legal and financial advisors
(but no more than one legal counsel, one local counsel in each appropriate jurisdiction
and one financial advisor for each of the Revolving Credit Agreement Agent and the
Consenting Third Lien Noteholders, and the Consenting Unsecured Noteholders, the
Convertible Noteholder, and the Consenting Preferred Holders) (collectively, the
“Restructuring Expenses”). All such Restructuring Expenses incurred and invoiced
up to the Commencement Date shall be paid in full in cash prior to the
Commencement Date.

Retention of Jurisdiction:

The Plan will provide for a broad retention of jurisdiction by the Bankruptcy Court
for (a) resolution of claims, (b) allowance of compensation and expenses for pre-
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Effective Date services, (c) resolution of motions, adversary proceedings or other
contested matters, (d) entering such orders as necessary to implement or consummate
the Plan and any related documents or agreements and (e) other purposes.
Resolution of Disputed
Claims:

The Plan will provide customary procedures for the resolution of disputed Claims,
including the ability (but not requirement) to establish a claims bar date pursuant to an
order of the Bankruptcy Court. Once resolved, the claimants will receive
distributions, if any, in accordance with the provisions of the Plan and the
classification of their Allowed Claim.
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Defined Terms
“Accredited Investor”

An Accredited Investor as defined in Rule 501 of Regulation D under the Securities
Act.

“Administrative Expense
Claim”

A Claim for costs and expenses of administration during the Chapter 11 Cases pursuant
to sections 328, 330, 363, 364(c)(1), 365, 503(b) or 507(a)(2) of the Bankruptcy Code,
including, (a) the actual and necessary costs and expenses incurred from and after the
Commencement Date and through the Effective Date of preserving the Estates and
operating the businesses of the Company (such as wages, salaries or commissions for
services, and payments for goods and other services and leased premises); (b) Fee
Claims; (c) the Restructuring Expenses; and (d) all fees and charges assessed against the
Estates pursuant to sections 1911 through 1930 of chapter 123 of the title 28 of the
United States Code, 28 U.S.C. §§1-1401.

“Allowed”

With reference to any Claim or Interest, (a) any Claim or Interest arising on or before
the Effective Date (i) as to which no objection to allowance has been interposed within
the time period set forth in the Plan, or (ii) as to which any objection has been
determined by a final order of the Bankruptcy Court to the extent such objection is
determined in favor of the respective holder, (b) any Claim or Interest as to which the
liability of the Company and the amount thereof are determined by a final order of a
court of competent jurisdiction other than the Bankruptcy Court, or (c) any Claim or
Interest expressly allowed under the Plan; provided, however, that notwithstanding the
foregoing, the Reorganized Company will retain all claims and defenses with respect to
Allowed Claims that are reinstated or otherwise unimpaired pursuant to the Plan.

“Ares”

Ares Management LLC together with any funds or managed accounts affiliated with, or
managed by, Ares Management LLC or an affiliate.

“Cash”

Legal tender of the United States of America.

“Cause of Action”

Any action, claim, cause of action, controversy, demand, right, lien, indemnity,
guaranty, suit, obligation, liability, damage, judgment, account, defense, offset, power,
privilege, license and franchise of any kind or character whatsoever, known, unknown,
contingent or non-contingent, matured or unmatured, suspected or unsuspected,
liquidated or unliquidated, disputed or undisputed, secured or unsecured, assertable
directly or derivatively, whether arising before, on, or after the Commencement Date, in
contract or in tort, in law or in equity, or pursuant to any other theory of law. Cause of
Action also includes: (a) any right of setoff, counterclaim or recoupment and any claim
for breach of contract or for breach of duties imposed by law or in equity; (b) the right
to object to Claims or Interests; (c) any claim pursuant to sections 362 or chapter 5 of
the Bankruptcy Code; (d) any claim or defense including fraud, mistake, duress and
usury and any other defenses set forth in section 558 of the Bankruptcy Code; and (e)
any state law fraudulent transfer claim.

“Claim”

A “claim,” as defined in section 101(5) of the Bankruptcy Code.

“Class”

Any group of Claims or Interests classified by the Plan pursuant to section 1122(a)(1) of
the Bankruptcy Code.

“Confirmation Hearing”

A hearing at which the Bankruptcy Court will confirm the Plan, as applicable.

“Disputed or Disallowed

Any Claim or Interest that is not yet Allowed.
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Defined Terms
Claim or Interest”
“Eligible Third Lien
Noteholder”

A Third Lien Noteholder that, as of a certain date set forth in the Disclosure Statement,
is an Accredited Investor and certifies to that effect, or the Company reasonably
believes is an Accredited Investor.

“Eligible Unsecured
Noteholder”

An Unsecured Noteholder that, as of a certain date set forth in the Disclosure Statement,
is an Accredited Investor and certifies to that effect, or the Company reasonably
believes is an Accredited Investor.

“Estate(s)”

Individually or collectively, the estate or estates of the Company created under section
541 of the Bankruptcy Code.

“Exculpated Parties”

Collectively: (a) the Company; (b) the Revolving Credit Agreement Agent; (c) the
Revolving Credit Agreement Lenders; (d) the other Secured Parties under and as
defined in the Revolving Credit Agreement; (e) the Consenting Third Lien Noteholders;
(f) the Consenting Unsecured Noteholders; (g) the Convertible Noteholder; (h) the
Consenting Preferred Holders; (i) the Third Lien Note Trustee; (j) the Unsecured Note
Trustee; and (k) with respect to each of the foregoing entities in clauses (a) through (j),
such entities’ predecessors, successors and assigns, subsidiaries, affiliates, managed
accounts or funds, current and former officers, directors, principals, shareholders,
members, partners, employees, agents, advisory board members, financial advisors,
attorneys, accountants, investment bankers, consultants, representatives, management
companies, fund advisors and other professionals, and such persons’ respective heirs,
executors, estates, servants and nominees.

“Existing Warrants”

Any warrants or other options to purchase common stock or units or any other Interests
in any of the Company, including, without limitation, those certain five year warrants to
purchase 7.3 million shares of Holdings’ common stock issued pursuant to HALRES
LLC pursuant to the Securities Purchase Agreement.

“Fee Claim”

A Claim for professional services rendered or costs incurred on or after the
Commencement Date and on or prior to the Effective Date by professional persons
retained by the Company or any statutory committee appointed in the Chapter 11 Cases
pursuant to sections 327, 328, 329, 330, 331, 503(b), or 1103 of the Bankruptcy Code in
the Chapter 11 Cases.

“Franklin”

Franklin Advisers, Inc., as investment manager on behalf of certain funds and accounts.

“Holdings Certificate of
Incorporation”

The Amended and Restated Certificate of Incorporation of Holdings dated May 6, 2015,
as amended, modified or otherwise supplemented from time to time.

“Interest”

Any ownership interest in the Company, including all common stock or units, preferred
stock or units or other instruments evidencing an ownership interest in the Company,
whether or not transferable, and any option, warrant or right, contractual or otherwise,
to acquire any such interests in any of the Company’s corporate entities that existed
immediately before the Effective Date.

“Intercompany Claim”

Any Claim against any of the Company’s entities held by another of the Company’s
entities.
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Defined Terms
“Intercompany Interest”

An Interest in any of the Company’s entities held by another of the Company’s entities
or an Interest in the Company held by an affiliate of the Company (other than any
Preferred Stock or Existing Equity Interest in Holdings).

“Other Secured Claim”

A secured Claim, other than an Administrative Expense Claim, a Priority Tax Claim, a
Revolving Credit Agreement Claim, a Second Lien Note Claim or a Third Lien Note
Claim.

“Priority Non-Tax Claim”

Any Claim other than an Administrative Expense Claim or a Priority Tax Claim that is
entitled to priority in payment as specified in section 507(a) of the Bankruptcy Code.

“Priority Tax Claim”

Any secured or unsecured Claim of a governmental unit of the kind entitled to priority
in payment as specified in sections 502(i) and 507(a)(8) of the Bankruptcy Code.

“Released Parties”

Collectively: (a) the Company; (b) the Revolving Credit Agreement Agent; (c) the
Revolving Credit Agreement Lenders; (d) the other Secured Parties under and as
defined in the Revolving Credit Agreement; (e) the Consenting Third Lien Noteholders;
(f) the Consenting Unsecured Noteholders; (g) the Convertible Noteholder; (h) the
Consenting Preferred Holders; (i) the Third Lien Note Trustee; (j) the Unsecured Note
Trustee; and (k) with respect to each of the foregoing entities in clauses (a) through (j),
such entities’ predecessors, successors and assigns, subsidiaries, affiliates, managed
accounts or funds, current and former officers, directors, principals, shareholders,
members, partners, employees, agents, advisory board members, financial advisors,
attorneys, accountants, investment bankers, consultants, representatives, management
companies, fund advisors and other professionals, and such persons’ respective heirs,
executors, estates, servants and nominees.

“Reorganized Company”

The Company as reorganized under the Plan, if applicable.

“Revolving Credit
Agreement Agent”

JP Morgan Chase Bank, N.A., in its capacity as administrative agent under the
Revolving Credit Agreement.

“Revolving Credit
Agreement Lenders”

The lenders from time to time party to the Revolving Credit Agreement as lenders
thereunder, including former lenders and any applicable assignees and participants
thereof.

“Third Lien Note Trustee”

U.S. Bank National Association in its capacity as trustee under the Third Lien
Indenture, and its successors and assigns, and collateral trustee under the Third Lien
Security Agreement.

“Third Lien Security
Agreement”

The Third Lien Security Agreement, dated as of September 10, 2015, between and
among Holdings, each of the guarantors named therein, and U.S. Bank, National
Association, as collateral trustee.
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Defined Terms
“Unsecured Note Trustee”

U.S. Bank, National Association, as indenture trustee under each of the Unsecured
Indentures, and its successors and assigns.

“Warrant Record Date”

The deadline under the Plan for holders of Existing Warrants to exercise their respective
rights to purchase common stock in Holdings and receive the treatment afforded to
Existing Equity Interests under the Plan, which shall be set by the Company.
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EXHIBIT B
FORM OF JOINDER AGREEMENT FOR CONSENTING CREDITORS
This Joinder Agreement to the Restructuring Support Agreement, dated as of [•], 2016 (as
amended, supplemented or otherwise modified from time to time, the “Agreement”), by and
among Halcón Resources Corporation and its subsidiaries party thereto, and the holders of the
principal amounts outstanding under the [Third Lien Notes / Unsecured Notes / Convertible Note
/ Preferred Stock] (together with their respective successors and permitted assigns, the
“Consenting Creditors” and each, a “Consenting Creditor”) is executed and delivered by
________________________________ (the “Joining Party”) as of ______________, 2016.
Each capitalized term used herein but not otherwise defined shall have the meaning set forth in
the Agreement.
1. Agreement to be Bound. The Joining Party hereby agrees to be bound by all of the
terms of the Agreement, a copy of which is attached to this Joinder Agreement as Annex I (as the
same has been or may be hereafter amended, restated or otherwise modified from time to time in
accordance with the provisions hereof). The Joining Party shall hereafter be deemed to be a
“Consenting Creditor” and a “Party” for all purposes under the Agreement and with respect to
any and all Note Claims and/or Preferred Stock held by such Joining Party.
2. Representations and Warranties. With respect to [the aggregate principal amount of
Third Lien Notes / Unsecured Notes / Convertible Note] [the number of shares of Preferred
Stock], in each case, set forth below its name on the signature page hereto, the Joining Party
hereby makes the representations and warranties of the Consenting Creditors set forth in
Section 7 of the Agreement to each other Party to the Agreement.
3. Governing Law. This Joinder Agreement shall be governed by and construed in
accordance with the internal laws of the State of New York, without regard to any conflict of
laws provisions which would require the application of the law of any other jurisdiction.
[Signature Page Follows]
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IN WITNESS WHEREOF, the Joining Party has caused this Joinder to be executed as of
the date first written above.
[CONSENTING CREDITOR]

By:
Name:
Title:

Principal Amount of the Third Lien Notes: $_____________
Principal Amount of the Unsecured Notes: $_____________
Principal Amount of the Convertible Note: $_____________
Number of Shares of Preferred Stock:

_____________

Notice Address:

Fax:
Attention:
Email:
Acknowledged:
HALĆON RESOURCES CORPORATION
By:
Name:
Title:

SIGNATURE PAGE TO JOINDER
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EXECUTION VERSION

CONSENT AND AMENDMENT
TO RESTRUCTURING SUPPORT AGREEMENT
THIS CONSENT AND AMENDMENT dated as of July 22, 2016 (this
“Amendment”) is entered into by and among (i) Halcón Resources Corporation (“Holdings” and,
together with certain of its subsidiaries that are parties hereto and listed on Schedule 1 hereto, the
“Company”) and (ii) the undersigned Consenting Creditors comprising the Requisite Creditors.
Capitalized terms not otherwise defined herein shall have the meanings ascribed thereto in the
RSA (as defined below).
WHEREAS, the Parties entered into a certain Restructuring Support Agreement
dated as of June 9, 2016 (the “RSA”).
AND WHEREAS, the Parties wish to amend certain provisions of the RSA and
consent to certain matters with respect to the Second Lien Notes.
AND WHEREAS, the Parties wish to take such actions necessary to give effect to
the foregoing.
NOW, THEREFORE, in consideration of the premises and the covenants and
agreements contained herein and in the RSA, and for other good and valuable consideration, the
receipt and sufficiency of which are hereby acknowledged, and intending to be legally bound
hereby, the Parties agree as follows:
Section 1.
Amendment to Term Sheet. With respect to the Term Sheet, the
first sentence of the last paragraph under the heading “Restructuring Summary” is hereby
amended and restated in its entirety as follows:
“No later than two (2) business days prior to the Commencement Date, the Company will pay
via wire transfer cash interest with respect to the (i) Third Lien Noteholders through the later of
May 15, 2016 and the date on which interest and/or dividends are paid on the Unsecured Notes,
the Convertible Note or the Preferred Stock and (ii) Unsecured Noteholders through the later of
May 15, 2016 and the date on which interest and/or dividends are paid on the Third Lien Notes,
the Convertible Note or the Preferred Stock, and on the date of such interest payments, the
Company will notify the respective advisors to the Requisite Third Lien Noteholders and the
Requisite Unsecured Noteholders of the making of such payments.”
Section 2.
Amendment to RSA. Section 4 of the RSA is hereby amended by
adding the following paragraph at the end of such section:
“(c) The Plan shall not specify how distributions will be allocated between
principal and interest, and the Company shall amend the Plan dated as of June 20,
2016 to remove any references to distributions being allocated to principal or
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interest, including by removing Section 6.11, no later than three (3) business days
before the Confirmation Hearing.”
Section 3.
Consent. The Company and the undersigned Consenting Creditors
hereby agree to the treatment of the Second Lien Notes, including without limitation, the related
amendment to the Second Lien Notes and Second Lien Indentures, as set forth on the term sheet
attached hereto as Exhibit A.
Section 4.

Miscellaneous.

4.1
This Amendment shall become effective and binding upon each Party
upon the execution and delivery by such Party of an executed signature page hereto and shall
become effective and binding on all Parties upon receipt by the Company of executed signature
pages from each of (i) the Requisite Third Lien Noteholders, (ii) the Requisite Unsecured
Noteholders, (iii) the Convertible Noteholder and (iv) the Requisite Preferred Holders.
4.2
Except as specifically set forth herein, the terms of the RSA shall remain
in full force and effect and are hereby ratified and confirmed.
4.3
This Amendment may be executed in several counterparts, each of which
shall be deemed to be an original, and all of which together shall be deemed to be one and the
same agreement. Execution copies of this Amendment delivered by facsimile or PDF shall be
deemed to be an original for the purposes of this paragraph.

[Signature Page Follows]
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CONSENTING CREDITOR
HALRES LLC

By:
Name: Floyd C. Wilson
Title: President

Notice Address:
3811 Turtle Creek Blvd., Suite 1000
Dallas, Texas 75219

Fax: 214.599.0200
Attention: Mark A. Welsh IV
Email: mwelsh@encapinvestments.com

SIGNATURE PAGE TO CONSENT AND AMENDMENT TO RESTRUCTURING SUPPORT AGREEMENT
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CONSENTING CREDITOR

James W. Christmas

Notice Address:
1089 Oceanfront
Long Beach, New York 11561
Fax:
Attention:
Email: jchristmas@halconresources.com
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EXHIBIT A
Second Lien Note Amendment Term Sheet
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HALCÓN RESOURCES CORPORATION
TERM SHEET
JULY 22, 2016
This term sheet sets forth the principal terms of a proposed amendment (“Amendment”) to the Second Lien Note
Indentures (as defined below) to be implemented pursuant to a consent solicitation, consistent with the terms set forth
herein. Reference is hereby made to that certain restructuring support agreement dated June 9, 2016, by and among the
Company and the Consenting Creditors (the “Restructuring Support Agreement”).1
THIS TERM SHEET DOES NOT CONSTITUTE (NOR SHALL IT BE CONSTRUED AS) AN OFFER WITH
RESPECT TO ANY SECURITIES OR A SOLICITATION OF ACCEPTANCES OR REJECTIONS AS TO ANY
PLAN OF REORGANIZATION, IT BEING UNDERSTOOD THAT SUCH A SOLICITATION, IF ANY, ONLY
WILL BE MADE IN COMPLIANCE WITH APPLICABLE PROVISIONS OF SECURITIES, BANKRUPTCY
AND/OR OTHER APPLICABLE LAWS. THIS TERM SHEET HAS BEEN PRODUCED FOR DISCUSSION AND
SETTLEMENT PURPOSES ONLY AND IS SUBJECT TO THE PROVISIONS OF RULE 408 OF THE FEDERAL
RULES OF EVIDENCE AND OTHER SIMILAR APPLICABLE STATE AND FEDERAL RULES. THIS TERM
SHEET AND THE INFORMATION CONTAINED HEREIN IS STRICTLY CONFIDENTIAL AND SHALL NOT
BE SHARED WITH ANY OTHER PARTY ABSENT THE PRIOR WRITTEN CONSENT OF THE COMPANY.
THE TERMS SET FORTH HEREIN ARE FOR DISCUSSION PURPOSES ONLY AND REMAIN SUBJECT
TO APPROVAL BY THE LENDERS UNDER THE REVOLVING CREDIT AGREEMENT, THE
REQUISITE CREDITORS UNDER THE RESTRUCTURING SUPPORT AGREEMENT, AND THE BOARD
OF DIRECTORS OF THE COMPANY.
Transaction Overview
Notes and
Indentures to be
Amended:

The Company is prepared to enter into the Amendment, consistent with the terms set forth
herein, to: (a) the 8.625% Senior Secured Notes (the “8.625% Second Lien Notes”) issued
under that certain indenture, dated as of May 1, 2015, by and among Holdings, as issuer, each
of the guarantors named therein, and U.S. Bank National Association, as trustee (as amended,
modified, or otherwise supplemented from time to time, the “8.625% Second Lien Note
Indenture”) and (b) the 12.0% Senior Secured Notes (the “12.0% Second Lien Notes” and,
together with the 8.625% Second Lien Notes, the “Second Lien Notes” and the holders of
such Second Lien Notes, the “Second Lien Noteholders”) issued under that certain indenture,
dated as of December 21, 2015, by and among Holdings, as issuer, each of the guarantors
named therein, and U.S. Bank National Association, as trustee (as amended, modified or
otherwise supplemented from time to time, the “12.0% Second Lien Note Indenture” and,
together with the 8.625% Second Lien Note Indenture, the “Second Lien Note Indentures”).

Proposed
Amendments:

On or as soon as reasonably practicable following the Effective Date of the Plan, the Second
Lien Note Indentures and any the other applicable Note Documents (as defined in the Second
Lien Note Indenture) will be amended as follows:
Incurrence of Indebtedness/Lien Covenants


1

Section 4.3(b)(1): Section 4.3(b)(1)(a)(i) to be amended and restated as $900.0 million.
The remaining provisions of Section 4.3(b)(1) shall remain unchanged.

Capitalized terms used but not otherwise herein defined have the meanings ascribed to them in the Restructuring Support
Agreement or the Second Lien Note Indentures, as applicable.
WEIL:\95781278\11\51351.0003
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Section 4.3(b)(3): $150 million Parity Lien Debt basket to be deleted.



Section 4.5: Subsection (14) of the definition of Permitted Liens to be amended to delete
any references to other Parity Lien Debt.
Restricted Payments Covenant



Section 4.4(b)(3): Amend Section 4.4(b)(3) to adjust the start date for measuring the
Consolidated Net Income builder basket period from April 1, 2015, to the beginning of
the fiscal quarter after the Effective Date of the Plan.



Subsection 4.4: Amend the definition of Restricted Payment to include any prepayments
of Junior Lien Debt or unsecured Indebtedness incurred under Credit Facilities.



Section 4.4(c)(14): $250 million basket for prepayments of unsecured notes to be
deleted.

Noteholder
Professionals:

Prior to the Petition Date, but subject to the occurrence of the Support Effective Date, the
Company agrees to pay the reasonable fees and expenses incurred through and including the
Support Effective Date of each of Centerview Partners LLC, as financial advisor to the ad hoc
group of Second Lien Noteholders (the “Ad Hoc Group”), and O’Melveny & Myers LLP, as
counsel to the Ad Hoc Group (collectively, the “Noteholder Advisors”); provided, however,
that the reasonable fees and expenses of the Noteholder Advisors shall not exceed
$500,000.00 in the aggregate.

Consent Fee:

In addition to the Amendment, in consideration for the Consenting Noteholder Obligations set
forth below, the Company agrees to pay:
(a) to each holder of 8.625% Second Lien Notes that agrees to the Amendment and is
either party to the Lock-up Agreement (as defined below) or does not object or take
any action in contravention to the Plan, a fee equal to 1.25% of the aggregate
principal amount of such holder’s outstanding 8.625% Second Lien Notes, subject to
the occurrence of the Effective Date of the Plan and the effectiveness of the
Amendment (the “8.625% Note Consent Fee”); and
(b) to each holder of 12.0% Second Lien Notes that agrees to the Amendment and is
either party to the Lock-up Agreement or does not object or take any action in
contravention to the Plan, a fee equal to 1.25% of the aggregate principal amount of
such holder’s outstanding 12.0% Second Lien Notes, subject to the occurrence of the
Effective Date of the Plan (the “12.0% Note Consent Fee” and, together with the
8.625% Note Consent Fee, the “Consent Fees”);
provided, however, that the Consent Fees shall only be paid if the Effective Date occurs
within the milestones set forth in the Restructuring Support Agreement as in effect on the
date hereof and without regard to any amendments of such milestones although the balance of
this Term Sheet shall remain in effect.

Agreements of the
Consenting Second
Lien Noteholders:

WEIL:\95781278\11\51351.0003

Subject to the occurrence of the Support Effective Date (as herein defined), each holder of
Second Lien Notes that agrees to the Amendment agrees to:
 timely submit its consent to the Amendment;
 support and take such commercially reasonable actions necessary or reasonably
requested by the Company to obtain approval of the Disclosure Statement, and
confirmation and consummation of the Plan and the Restructuring, including any
debtor-in-possession financing for the Company that includes a “roll up” of the
Revolving Credit Agreement Claims and any other transactions contemplated by the
Plan;
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Support Effective
Date:

Implementation:

Disclosure:
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not directly or indirectly, seek, solicit, propose, support, assist, engage in negotiations
in connection with or participate in the formulation, preparation, filing or prosecution
of any Alternative Restructuring or take any other action that is inconsistent with or
that would reasonably be expected to prevent, interfere with, delay or impede the
Solicitation, approval of the Disclosure Statement, and the confirmation and
consummation of the Plan and the Restructuring, including any debtor-in-possession
financing that includes a “roll up” of the Revolving Credit Agreement Claims and any
other transactions contemplated by the Plan; and
not transfer any of its Second Lien Note Claims unless such transferee agrees to be
bound by the terms set forth herein and notifies the Company within two (2) business
days of such transfer (collectively, the “Consenting Noteholder Obligations”).

The date by which the Company and holders of not less than 51% of the outstanding principal
amount of the Second Lien Notes execute the Lock-up Agreement (the “Support Effective
Date”). For purposes of this Term Sheet, “Lock-up Agreement” means a lock-up or similar
agreement consistent with the terms set forth herein.
To be implemented through a consent solicitation to be commenced by the Company on or as
soon as reasonably practicable following the Effective Date of the Plan but in no event later
than thirty (30) days following the Effective Date.
The terms of the Amendment, including the Company’s obligation to solicit consents for the
Amendment from holders of the Second Lien Notes on or as soon as reasonably practicable
following the Effective Date, shall be described in the solicitation procedures motion filed in
the Chapter 11 Cases.
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Exhibit B
Organization Structure Chart
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DOMESTIC
JURISDICTION:

ORGANIZATIONAL CHART

DELAWARE

(AS OF JANUARY 30, 2015)

COLORADO
TEXAS
OKLAHOMA

HALCÓN RESOURCES CORPORATION

HK
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* Preferred Membership Interest in HK TMS, LLC is owned by third-party, unaffiliated Investors
* Entities with segmented borders are non-Debtor affiliates
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